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HANDBOOK OF 


FEDERAL BANKING LAWS 


(New 1956 Edition) 


Edited by Thor W. Kolle, Jr., of the New York Bar 





Federal Reserve Act—National Bank Act—Other 
Federal Banking Laws—Completely Indexed 


The new 1956 edition of FED- 
ERAL BANKING LAWS is now 
ready for delivery. Since our last 
edition Congress has enacted many 
important statutes. 


It contains in one compact 
volume all of the Federal laws 
affecting member banks, State and 
National, of the Federal Reserve 
System and non-member banks, 
insured under the Federal Deposit 
Insurance Law. 


The new edition of Federal 
Banking Laws contains the pro- 
visions of all of these statutes, that 


is to say, the Federal Reserve Act, 
the National Bank Act, subsequent 
banking acts and other laws of the 
United States regulating banking, 
as amended to date. The Bank 
Holding Company Act and all the 
1956 legislation are included. 


The provisions of these various 
laws are co-ordinated and codified 
under one system following the 
plan used in the Code of Laws of 
the United States. 

The book is a pocket size volume 
of 650 pages, completely indexed. 
It will give you all of these im- 
portant statutes under one cover. 


(Price $10.00 delivered) 
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HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


|= new book is a practical guide to bank auditing 
routine and procedure. It is designed not only to 
show how to audit any bank as required by law but 
discusses in detail the responsibilities of directors, the 
pitfalls of bank management and operation, and the 
positive protectional and precautionary controls to 
set up so as to avoid embezzlements and defalcations. 
It contains many samples, schedules and forms used 
in undertaking an audit so that it is complete in every 
way. 


The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career 
in banking from practical] bank clerk to bank president 
in both city and country banks, large and small. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 


Price $15.00 delivered 
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The 12 titles — 


. How To Succeed in Banking As 
A Career. 


. Employee Opportunities in Pub- 
lic Relations. 


. How To Discuss Banking in 
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. Deposit Proof. 
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. Bank Credit—Its Basic Principles. 

+ Securities and Investments. 


Advertising And Publicity. LIBR ARY 





We will be glad to send you without obligation a com- 
plete set of 12 titles of the recently published BANK 
EMPLOYEES LIBRARY by John Y. Beaty for 24 years 
editor of Bankers Monthly. 


This series was written not only to inform bank em- 
ployees about the technical aspects of their jobs but 
particularly to impress upon them the importance and 
dignity of banking as a profession and of the oppor- 
tunities which it offers for a useful and rewarding career. 


Each book inspires the employee to do his best, not 
primarily for the benefit of the bank, but for his own 
personal benefit. He is made to feel that everything 
he does which benefits his institution is sure to improve 
his standing in the community—to make his friends look 
up to him—his parents be proud of him. 
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by Mayo A. Shattuck and James F. Farr 


including for the first time a collection 
of annotated forms of wills and trusts 


The first edition of this book has 
been the standard guide for estate 
planners. Now, all sections of the 
work have been re-examined and 
revised to give you the most up-to- 
date, authoritative, step-by-step cov- 
erage of all aspects of estate plan- 
ning. 

The broad scope of the Handbook 
is sufficient assurance of its practical 
value. The following special features 
increase its usefulness: 

A newly added collection of an- 
notated forms (204 pages), includ- 
ing, among others, a simple will and 
codicil, wills with a variety of family 
trust provisions, a will and revocable 
trust employing the pour-over tech- 
nique, and two stock purchase agree- 
ments and trusts. 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, 
with special emphasis on the marital 
deduction. 


Expanded treatment of life insur- 
ance and particularly business insur- 
ance trusts. 


This valuable work is the result of 
a vast amount of practical, firsthand 
experience in all aspects of estate 
planning. The authors worked to- 
gether for fifteen years and devoted 
most of their time in practice to 
problems in the field. Mr. Farr, 
who collaborated with Mr. Shattuck 
in the preparation of this Second 
Edition, also worked with him in the 
preparation of the First Edition. 


Practical answers to questions relating to — use of life insurance © insurance 
options @ business insurance trusts @ key man insurance @ use of wills in family 
and business plans @ will provisions @ revocable trusts @ selection of trustees ©@ 
trustee's management powers @ prudent man investment rule @ accountings ®@ 
taxation of revocable and irrevocable trusts, of life insurance, and of powers of 
appointment @ the marital deduction @ drafting @ what state laws apply to 
trusts @ death of major stockholder © and many other topics. 


Price $10.75 
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1956 Annual Survey of American 
Law — Commercial Law 


ROBERT BRAUCHER 


I 
THE UNIFORM COMMERCIAL CODE 


As predicted last year,’ the New York Law Revision Com- 
mission rendered its final report on the Uniform Commercial 
Code early in 1956.2 The sponsoring organizations then au- 
thorized publication of a revised edition of the Code, subject 
to ratification. The sponsors’ subcommittees reviewed their 
tentative recommendations and proposed revisions to meet 
criticism made by the New York Commission and others. Work 
by the Editorial Board on these recommendations was com- 
pleted in November 1956; in December copy for Supplement 
No. 2 to the Code, showing cumulative revision, was in the 
hands of the printer, and a bill embodying the revised Code had 
been submitted for enactment by the Massachusetts Legisla- 
ture at its 1957 session.® 

Meanwhile, the 1953 version of the Code, enacted in Pen- 
nsylvania, effective July 1, 1954, continued to generate com- 
ment,* but there were surprisingly few reported decisions. 

This article is reprinted with the permission of the editors of the NEW YORK 
UNIVERSITY LAW REVIEW. It originally appeared in the April, 1957, issue of the 
Review. Copyright 1957 by the Board of New York University Law Review. 

Robert Braucher is Professor of Law at Harvard Law School and a Member of the 
New York and Massachusetts Bars. 


Robert M. Saunders, a member of the third-year class, Harvard Law School, gave 
valuable assistance in the preparation of this article. 


11955 Ann. Survey Am. L. $80, 31 N.Y.U.L. Rev. 538 (1956). 

2.N.Y. Legis. Doc. No. 65(A), McKinney’s 1956 N.Y. Sess. Laws 19638. See Braucher, 
The 1956 Revision of the Uniform Commercial Code, 2 Villanova L. Rev. 3 (1956); 1956 
Survey of N.Y. Law, 31 N.Y.U.L. Rev. 1424 

3 Mass. H.B. 180 (1957). See Massachusetts Commissioners on Uniform State Laws, 
rag . = General Court of the Commonwealth on the Uniform Commercial Code 

ec. 1, : 
* General: Cullen, What About the Uniform Commercial Code?, 20 Ky. State B.J. 72 








830 THE BANKING LAW JOURNAL 


Judges in both state and federal courts continued to cite ap- 
propriate Code provisions in cases governed by prior law,” and 
trial courts have applied the Code in a few cases,° but there 
seems to have been no reported appellate decision under the 
Code as yet. The federal tax authorities indicated that the 
“security interest” provided for by the Code will be treated as 
a “mortgage” under the laws governing federal tax liens;’ the 
Court of Appeals for the Third Circuit withdrew on rehearing 
a decision which indicated that such security interests, when 
not accompanied by possession, might be invalid in bankruptcy 


as “statutory liens.”* 


(1956) ; Henson, Progress of the Uniform Commercial Code, 44 Ill. BJ. 632 (1956) ; Rogers, 
The Uniform Commercial Code, 17 Ala. Law. 161 (1956); Schnader, Future of the Uniform 
Commercial Code, 10 Pers. Fin. L.Q. Rep. 68 (1956); Notes, 55 Colum. L. Rev. 1192 
(1955) (custom and usage), 65 Yale L.J. 807 (1956) (adverse claims) . 

Art. 2: Lagergren, Delivery of the Goods and Transfer of Property and Risk in the 
Law on Sale (1954); Collins, Warranties of Sale Under the Uniform Commercial Code, 
42 Towa L. Rev. 68 (1956); Notes, 22 Brooklyn L. Rev. 289 (1956) (statute of frauds), 
104 U. Pa. L. Rev. 91 (1955) (retention of possession); Comments, 5 De Paul L. Rev. 
273 (1956) (sale by description), 30 Tul. L. Rev. 568 (1956) (certainty of promise), 23 
U. Chi. L. Rev. 499 (1956) (specification and apportionment contracts) . 

Art. 3: Britton, Defenses, Claims of Ownership and Equities, 7 Hastings LJ. 1 
(1955); Fagan, Notice and Good Faith in Article $3 of UCC, 17 U. Pitt. L. Rev. 176 
(1956); Note, 16 La. L. Rev. 89 (1956). 

Art. 4: Comment, 3 Kan. L. Rev. 268 (1955) (draft and bill of lading). 

Art. 5: Mentschikoff, Letters of Credit: The Need for Uniform Legislation, 23 U. 
Chi. L. Rev. 571 (1956). 

Art. 8: Trumbull, The Proposed Uniform Commercial Code and Investment Securities 
in Illinois, 51 Nw. L. Rev. 424 (1956). 

Art. 9: Felix, Experience with Dealer and Consumer Financing under the Uniform 
Commercial Code, 78 Banking LJ. (1956); Riely, Pennsylvania Plugs Gap Left in 
Enactment of the Uniform Commercial Code, 10 Pers. Fin. L.Q. Rep. 93 (1956); Robin- 
son, Commercial Lending Under The Uniform Commercial Code, 78 Banking LJ. 77 
(1956) ; Comment, 89 Marq. L. Rev. 246 (1956, (remedies on default). 

5 See American Paper & Pulp Co. v. Denenberg, 233 F.2d 610, 615 (Sd Cir. 1956) (UCC 
§ 2-711, entitling rescinding buyer to consequential damages, changes Pa. law); Bank 
of America Nat’l Trust and Sav. Ass’n v. Rocco, 226 F.2d 297, 305 n.8 (3d Cir. 1955) 
(dissenting opinion; UCC § 8-305, on staleness of bonds), rev’d sub nom. Bank of America 
Nat'l Trust & Sav. Ass’n v. Parnell, 352 U.S. 29 (1956); Stone v. Krylon, Inc., 141 F. 
Supp. 785 (E.D. Pa 1956) (UCC § 2-201, statute of frauds); John E. Smith’s Sons Co. 
v. Lattimer Foundry & Mach. Co., 19 F.R.D. $79, 389 (M.D. Pa. 1956) (UCC §8§ 2-813, 
2-815, warranties); Savidge v. Metropolitan Life Ins. Co., 380 Pa. 205, 110 A.2d 730 
(1955) (UCC § 4-201, agency of collecting bank); Hahn v. Andrews, 126 A2d 519 
(Pa. Super. 1956) (UCC § 2-711, changes law); Montague v. Farmers Nat’! Bank, 180 
Pa. Super. 610, 121 A.2d 597 (1956) (dissenting opinion; UCC § 8-208, warranty of 
authenticating trustee; GFC Corp. v. Antrim, 2 Pa. D. & C. 2d $77 (C.P. 1954) [UCC 
§ 9-108 (38), security interest attaching in another state may change Pa. law]. 

6 Grange Nat’l Bank v. Conville, 5 Lycoming 170 (Pa. C.P. 1956) (UCC § 3-403, 
signature in representative capacity); Markert v. College Offset Press, Inc., 6 Pa. D. & 
C.2d 519 (C.P. 1955) (UCC § 6-111, bulk sale remedy barred after six months); Solomon 
& Son v. Thomas, 45 Luzerne 269 (Pa. C.P. 1955) (UCC § 2-607(3), notice of breach 
and warranty, not met by prompt suit; UCC § 2-714(2), damage allegation sufficient). 
726 C.F.R. § 301.6323-1 (a) (2) (ii) (1955). 

8 Matter of Quaker City Uniform Co., 2 CCH Bankr. L. Rep. (4th ed.) 158778, 2 
Villanova L. Rev. 122, rehearing, 288 F.2d 155 (3d Cir. 1956) (chattel mortgages). But 
cf. In re Tele-Tone Radio Corp., 188 F.Supp. 789 (D.N.J. 1955), 31 N.Y.U.L. Rev. 1313 
(1956) (factor’s lien). 
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II 
SALES 


W arranty.—W arranty liability and the requirement of pri- 
vity continued to produce comment.® Two cases denied lia- 
bility to members of buyers’ families for lack of privity.’° Cases 
against Coca-Cola bottling companies illustrated difficulties of 
proof facing the plaintiff even when warranty liability is en- 
forced without privity.” 

Disclaimers and limitations of warranty were enforced in 
several decisions. A lower New York court gave effect to a 
clause, “There are no implied warranties,” to exclude a war- 
ranty of fitness;’? a Pennsylvania case governed by the law 
prior to the Code, holding a warranty of merchantability 
similarly excluded, relied also on the parol evidence rule and 
the buyer’s opportunity to inspect.** Three seed warranty 
cases upheld the exclusion of consequential damages.** On the 
other hand, limitations placed on express warranties were some- 
times avoided by enforcing an overlapping implied warranty,” 
or by characterizing an express warranty based on affirmations 
of fact as a “tort obligation,” free of the parol evidence rule.” 
Similarly, an auto manufacturer’s warranty, limiting war- 
ranties to the replacement of parts acknowledged to be de- 
fective, was held not to prevent recovery of damages after re- 


9 James, Products Liability, $4 Texas L. Rev. 44 (1955); id. at 192; Wilson, Products 
Liability, 48 Calif. L. Rev. 614 (1955); id. at 809; Notes, 20 Albany L. Rev. 205 (1956), 
8 Okla. L. Rev. 461 (1955), 1955 Wash. U.L.Q. 380, 7 Western Res. L. Rev. 94 (1955), 
65 Yale L.J. 262 (1955); Comment, 24 Fordham L. Rev. 425 (1955). 


10 Torpey v. Red Owl Stores, 228 F.2d 117 (8th Cir. 1955), 1956 U. Ill. L. Forum 304; 
Hermanson v. Hermanson, 19 Conn. Supp. 479, 117 A.2d 840 (Super Ct. 1954). Cf. UCC 
§ 2-818; Williams v. S. H. Kress & Co., 291 P.2d 662 (Wash. 1955); UCC § 2-318. 
But ef. UCC § 2-814(1). 

11 Sharpe v. Danville Coca-Cola Bottling Co., 182 N.E.2d 442 (Ill. App. 1956) (possible 
tampering after sale by defendant); Williams v. Coca-Cola Bottling Co., 285 S.W.2d 53 
(Mo. App. 1955) (same); Leathers v. Sikeston Coca-Cola Bottling Co., 286 S.W.2d 393 
(Mo. App. 1956) (causation of injury). Cf. Salazar v. Chapultopec Grocery, 187 Cal. 
App. 2d 398, 290 P.2d 8 (1955) (mem.) (worms in candy). 

12 Freemantle v. United States Hoffman Mach. Corp., 2 A.D.2d 684, 151 N.YS.2d 856 
(3d Dep’t 1956) (mem.), citing UCC § 2-316, as amended, Supp. No. 1 (1955). Cf. 
McDonald Credit Serv. v. Church, 301 P.2d 1082 (Wash. 1956). 


13 Gagnon v. Speback, $88 Pa. 359, 118 A.2d 744 (1955), $34 Texas L. Rev. 952 (1956). 
14 Herrera v. Johnston, 140 Cal. App. 2d 822 295, P.2d 968 (1956); Von Zonneveld Bros. 
& Philippo, Inc. v. Cary, 86 So. 2d 252 (La. App. 1956); McCauley v. Planters Seed Co., 
85 So. 2d 384 (La. App. 1956). Cf. UCC § 2-316(3). 

15 Plastics Products Corp. v. Filtrol Corp., 187 F.Supp. 401 (N.D. Okla. 1955). Cf. 
Aschtgen v Raffle, 187 N.E.2d 408 (Ill. App. 1956). 

16 Huddleston v. Lee, 284 S.W.2d 705 (Tenn. App. 1955), 24 Tenn. L. Rev. 621 (1956) 
(rescission). Cf. Stevens v. Johnston, 117 A.2d 540 (Del. Ch. 1955) (same). 
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peated efforts to remedy defects had been unsuccessful.’ 

Numerous cases dealt with the scope of warranties in the 
absence of disclaimer. Of interest are decisions that a seller of 
ready-mixed cement did not warrant against burns to a buyer 
handling it,"* that the standards of the Flammable Fabrics 
Act” were not so generally accepted as to apply to a smock 
sold before its enactment,” and that neither a home permanent 
nor a hair rinse were warranted against injury to an allergic 
buyer.” The latter cases present an interesting contrast to the 
attitude toward safety displayed under the Federal Food, Drug 
and Cosmetic Act. Caveat emptor, however, was held inap- 
plicable where there was an express warranty, even though the 
buyer could have discovered the defect.” 


Title—Few of the cases on passage of property seem 
worthy of note. A tax case held that the presumption arising 
from shipment “f.o.b. destination” was rebutted, relying on an 
express provision that risk of loss passed on shipment.** In 
three cases the “cash-sale” doctrine proved ineffective.” The 
rule that the seller’s retention of possession makes out a prima 
facie case of fraud was applied to deny a buyer status as a 
bona fide purchaser.” 

Certificates of title to motor vehicles continued to pro- 
duce litigation and discussion.” A manufacturer of trailers 
was held not to be a “dealer” under the Ohio statute; hence a 
chattel mortgage noted on the manufacturer’s certificate of 
origin was valid even though no certificate of title was ob- 
tained.** Where statutory formalities of transfer were vio- 


17 Cannon v. Pulliam Motor Co., 94 S.E.2d 397 (S.C. 1956). 
18 Simmons v. Rhodes & Jamieson, Ltd., 293 P.2d 26 (Cal. 1956). 
19 67 Stat. 111 (1953), as amended, 15 US.C. §§ 1191-1200 (Supp. III, 1956). 
20 Frank R. Jelleff, Inc. v. Braden, 283 F.2d 671 (D.C. Cir. 1956), 1956 Ann. Survey 
Am. L., 82 N.Y.U.L. Rev. 513 (1957). 
21 Merrill v. Beaute Vues Corp., 235 F.2d 893 (10th Cir. 1956); Hanrahan v. Walgreen 
Co., 243 N.C. 268, 90 S.E.2d 392 (1955); Comment, 34 N.C.L. Rev. 394 (1956). 
22 52 Stat. 1040 (1988), as amended, 21 U.S.C. §§ 301-92 (1952). Cf. Certified Color 
Industry Comm. v. Secretary, 236 F.2d 866 (2d Cir. 1956). 
23 Rudd v. Rogerson, 297 P.2d 583 (Colo. 1956) (registered cattle). 
24 State v. Pan-Am Southern Corp., 89 So. 2d 747 (Ala. 1956). 
= Motores de Mexicali v. Bank of America Nat’l Trust & Sav. Ass’n, 227 F.2d 648 (9th 
Cir. 1955); Brewton v. Woodall, 92 Ga. App. 714, 89 S.E.2d 885 (1955); Jeffrey Motor 
Co. v. Higgins, 89 So. 2d 369 (La. 1956). 
26 Hewgley v. General Motors Acceptance Corp., 286 S.W.2d 355 (Tenn. App. 1955). 
Cf. Gillespie v. W. A. Ransom Lumber Co., 234 F.2d 285 (5th Cir. 1956), 30 Tul. L. Rev. 
way am ~ “<4 from seller in possession) . 

ote, 42 Iowa L. Rev. 72 (1956); Comment, 54 Mich. L. Rev. . 
28 Gibson v. Bolner, 185 N.E.2d 353 (Ohio 1098). ” sasthceaed 
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lated by a signature in blank on the Texas form for assignment 
of title, subsequent transactions between dealers were criminal 
and void, and the court left the parties where it found them.” 
But buyers from dealers were permitted to rescind both in 
Texas and elsewhere when no certificate of title was furnished,” 
and recovery on a warranty of title was permitted where the 
certificate of title was void because fraudulently procured by 
the seller’s predecessor in title." Mistaken issue of a second 
certificate of title to a bona fide purchaser did not validate his 
title.” Under the Virginia statute a bona fide purchaser from 
a dealer was protected by estoppel even though the owner re- 
tained the certificate when entrusting the car to the dealer.™ 


Remedies——Where goods are nonconforming, the buyer 
may lose his right to a remedy in several ways. It is said that 
the Uniform Sales Act mitigates the rule that mere acceptance 
by a buyer is a waiver of all remedies; continued use after 
knowledge of breach is matter in mitigation of damages.** But 
acceptance with knowledge of defects bars rescission, and re- 
shipment to a subbuyer without inspection was held to have the 
same result.** Failure to give notice of breach within a reason- 
able time after the breach should have been discovered bars 
all remedy, and failure to comply with an express provision for 
written notice within three days after prompt fair trial of a corn 
picker was held to have the same effect.*° A notice of intention 
to claim damages was sufficient to sustain the remedy of re- 
scission,” but notice was not enough where the contract re- 
quired reshipment within thirty days.* If there is no offer to 
return accepted goods, the buyer’s remedy depends on proof 


29 Griffin v. Moon, 288 S.W.2¢d 543 (Tex. Civ. App. 1956). 

80 Tilson v. Newell, 2938 P.2d 227 (Kan. 1956); White v. Mid-City Motor Co., 284 
a 689 (Tenn. App. 1955); Bryant v. Hancock, 287 S.W.2d 525 (Tex. Civ. App. 
1956 

31 Krietenstein v. Robinson, 129 N.E.2d 368 (Ind. App. 1955), 42 Va. L. Rev. 232 (1956). 
82 Dicks v. Colonial Finance Corp., 85 So.2d 874 (Fla. 1956). 

83 Welebir v. Gilbert, 120 A.2d 575 (Md. 1956). 

34 Burkett v. Dental Perfection Co., 140 Cal. App. 2d 106, 294 P.2d 992 (1956); Spitzer 
v. Bradshaw-Praeger and Co., 185 N.E.2d 114 (Ill. App. 1956). 

35 Quiet Automatic Burner Corp. v. Wetstone, 121 A.2d 635 (Conn. 1956). But cf. 
McNeill v. Jack, 83 So. 2d 704 (Fla. 1955) (buyer known to seller as wholesaler) . 

86 Bowen v. John Deere Plow Co., 92 S.E.2d 808 (Ga. App. 1956). 

87 Arctic Engineering Corp. v. Harrison, 74 N.W.2d 627 (Wis. 1956). 

88 Snap-Tite, Inc. v. Noll Equipment Co., 184 N.E.2d 846 (Ohio App. 1956). 
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TR Ee + ER ee 
of damage,” and continued use may be held a waiver® or con- 
tributory negligence“ barring consequential damages.” 


Iil 
COMMERCIAL PAPER 


Formal Requisites.—Instruments were held nonnegotiable 
for various reasons, ¢.g., because of provisions for prepayment 
at a discount® or for cancellation of payments not due as of the 
maker’s death.** A student note reviewed the effect of accelera- 
tion clauses on negotiability.“° The usual result of defective 
form, like that of a corporate indorsement which omits the cor- 
porate name,“ is to defeat the claim of an assignee who might 
otherwise be a holder in due course; when a commission agent 
adopted the practice of issuing nonnegotiable checks to ad- 
vance money to growers for precisely this reason, an attempt to 
bar his defense on the ground of estoppel was unsuccessful.“ 





Holding in Due Course.—A lower court in California in a 
case of first impression held that a payee may be a holder in due 
course;** another followed prior California decisions that an 
instrument taken on account of an antecedent debt is not taken 
for value unless its amount is credited against the debt.” The 
good faith of the purchaser of a note from a fraudulent payee 


39 Ryan Ready Mixed Concrete Corp. v. Franki Foundation Co., 229 F.2d 289 (2d Cir. 

1956). 

40 Coleman v. Carter, 77 Idaho 210, 289 P.2d 982 (1955) (explosives); C. T. Steet, Inc. v. 

Breland, 88 So. 2d 56 (La. App. 1956) (truck). 

41 Nelson v. Anderson, 245 Minn. 445, 72 N.W.2d 861 (1955), 5 Kan. L. Rev. 128 (1956), 

54 Mich. L. Rev. 1021 (1956); Schumacher v. Iron Fireman Mfg. Co., 188 N.E.2d 801 
(Ohio App. 1956). 

42 For cases allowing lost profits as damages, see DeRose v. Hunter Lindsay Corp., 41 

N.J. Super. 178, 124 A.2d 349 (L. 1956); Rios v. Lowenfield, 289 S.W.2d 382 (Tex. Civ. 

App. 1956); Thompson (W.L.) Ld. v. Robinson (Gunmakers) Ld., [1955] 1 Ch. 177, 

34 Can. B. Rev. 969 (1956) See also Somerville Container Sales, Inc. v. General Metal 

Corp., 39 N.J. Super. 348, 120 A.2d 866 (App. Div. 1956), involving “probable liability” 
to a sub-buyer as an element of damages. Cf. Ryan Ready Mixed Concrete Corp. v. Franki 

Foundation Co., 229 F.2d 289 (2d Cir. 1956) (failure of proof of damage in buyer’s com- 

pulsory counterclaim while action against sub-buyer still pending); W. S. Rockwell Co. 

v. Lindquist Hardware Co., 125 A.2d 178 (Conn. 1956) (buyer’s action not premature 
though action by sub-buyer still pending). 

43 Prichard v. Cowick, 287 S.W2d 689 (Tex. Civ. App. 1956). 

44 Reserve Plan, Inc. v. Schleider, 145 N.YS.2d 122 (N.Y. Munic. Ct. 1955). 

45 Note, 7 Western Res. L. Rev. 482 (1956). 

46 Glaser v. Connell, 289 P.2d $64 (Wash. 1955), $1 Wash. L. Rev. 155. Cf. Farmers 
; ae Bank v. Kraft Foods Co., 285 F2d 118 (6th Cir. 1956) (indorsement for 
leposit) . 

47 Banco Mercantil, S. A. v. Sauls, Inc., 295 P.2¢d 55 (Cal. App. 1956). 

48 Flores v. Woodspecialties, Inc., 188 Cal. App. 2d 768, 292 P.2d 626 (1956). Contra, 
Pendley v. Credit Equipment Corp., 89 S.E.2d 567 (Ga. App. 1955), 18 Ga. B.J. 495. 
49 Bramante v. Krug, 300 P.2d 71 (Cal. App. 1956). Contra, UCC § 3-303 (b). 
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was upheld in various situations; but the status of the finance 
company as a holder in due course continued to be doubtful in 
many courts when it furnished forms and dealt regularly with 
the fraudulent payee.” Where the financing agency had 
charged the instruments back to the seller and received credit, 
it was no longer a holder in due course.” The rights of pur- 
chasers from fiduciaries were the subject of elaborate analysis.” 


Liability of Parties ——Unless there is a holder in due course, 
a negotiable instrument is subject to the same defenses as a 
simple contract.* Thus, a condition could be established by 
a marginal notation,” or parol evidence may be introduced to 
show lack of consideration” or delivery upon a condition prece- 
dent™ or for a special purpose.” But parol evidence that a 
guarantor was never to be liable was excluded.” 

A federal court noted that it is an open question in Connecti- 
cut whether certain suretyship defenses have been eliminated 
by the Negotiable Instruments Law.” Where such defenses 
are recognized, parol evidence is ordinarily admitted to show 
the suretyship;” but an Illinois court excluded such evidence 
offered by co-makers against the payee of a note which stated 
“all signers of this note are principals.” An accommodation 
party who paid a note was held entitled to recover from prior 
indorsers as a holder.™ 


50 E.g., Tucker v. Meredith, 232 F.2d 347 (D.C. Cir. 1956); McKinnon v. Grenada Bank, 
85 So. 2d 458 (Miss. 1956). 

51 United States v. Klatt, 185 F.Supp. 648 (S.D. Cal. 1955) (“in effect a party”); Budget 
Charge Accounts, Inc. v. Petrowski, 155 N.Y.S.2d 681 (Sup. Ct. 1956) (triable issue) ; 
Gramatan Nat’! Bank and Trust Co. v. Mondoux, 153 N.Y.S.2d 9382 (Sup. Ct. 1956) 
(same); Whitfield v. Carolina Housing & Mortgage Corp., 92 S.E.2d 78 (N.C. 1956). 
See Note, 34 N.C.L. Rev. 496 (1956). But cf. Local Finance Co. v. Charlton, 289 S.W.2d 
157 (Mo. App. 1956) (triable issue whether plaintiff had notice of fraud in “a sufficient 
number of other notes purchased from Compact” to show bad faith). 

52 Wonock Enterprises Corp. v. Berg, 151 N.Y.S.2d 241 (Sup. Ct. 1955). 

53 Fagan, Notice and the Endorsing Fiduciary, 30 St. John’s L. Rev. 153 (1956). 

54 Negotiable Instruments Law § 58; UCC § 3-306. 

55 Rogers v. Harris, 291 P.2d 68 (Cal. App. 1955). Cf. State v. Cummings, 288 P.2d 
10386 (Ore. 1955) (nonnegotiable). But cf. Southern Baptist Hospital v. Williams, 89 
So. 2d 769 (La. App. 1956) (notation not stating condition). 

56 Davis v. Sisti, 148 N.Y.S.2d 76 (Sup. Ct. 1955); London and Lancashire Indemnity 
Co. v. Allen, 74 N.W.2d 793 (Wis. 1956). 

57 Fleming v. August, 291 P.2d 689 (Wash. 1955). Contra, Horne v. Harris Motor Co., 
87 S.E.2d 350 (Ga. App. 1955), 18 Ga. BJ. 196. 

58 Moser v. John Buckner & Sons, 283 S.W.2d 404 (Tex. Civ. App. 1955). 

59 Bank of America Nat’l Trust and Sav. Ass’n v. Lamb Finance Co., 301 P.2d 940 
(Cal. App. 1956). X 

60 Keresey v. New Milford Tractor Corp., 234 F.2d 894, 897 (2d Cir. 1956). 

61 Wallace v. Speed, 91 S.E.2d 53 (Ga. App. 1955); UCC § 8-415(3). 

62 Werner v. Steele, 181 N.E.2d 820 (Ill. App. 1956). 

63 Downie v. Cooledge, 294 P.2d 926 (Wash. 1956). 
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The defense of jus tertii, which had been denied in the 
famous old case of Prouty v. Roberts,“ was reconsidered by 
the Massachusetts Supreme Court in Nichols v. Somerville Sav. 
Bank® and this time sustained. In each case an obligor on an 
instrument, sued by an indorsee, defended on the ground that 
the indorsee held the instrument wrongfully as against the 
payee. In the earlier case fraud against the payee was alleged, 
but it does not appear that the payee had disaffirmed his in- 
dorsement or authorized the maker to assert the defense. The 
payee in Nichols sought to interplead; after denial of inter- 
pleader he testified for defendant and successfully defended 
an action brought by the plaintiff’s principal and tried with 
the Nichols case. It would not be difficult to infer that the de- 
fense was asserted on behalf of the payee and to sustain it on 
that ground.” The court very properly lamented the denial 
of interpleader but failed to make clear the precise ground of 
decision or to state whether Prouty v. Roberts, which it cited, 
was distinguished or overruled. Section 59 of the Negotiable 
Instruments Law “suggests the possibility” that the defense 
might be allowed, but “does not seem to us to have affected 
the principles enunciated” in prior Massachusetts cases. One 
may infer that, once a defendant has shown that plaintiff has 
no beneficial interest, it is up to plaintiff to show the consent 
of someone who has. But such a rule is unsatisfactory since it 
opens the door to inconsistent findings of fact in suits by payee 
and indorsee and, hence, to unjust enrichment or double lia- 
bility of defendant. 


Usury.—Legislative and judicial developments in the usury 
and small-loan laws produced learned comment.” ‘A divided 
Michigan court followed New York cases in denying the de- 
fense of usury to an accommodation indorser for a corporation 


6460 Mass. (6 Cush.) 19 (1850). 

65 182 N.E.2d 158 (Mass. 1956). 

66 Merchants’ Exchange Nat’l Bank v. New Brunswick Sav. Institution, 88 N.J.L. 170 
(Sup. Ct. 1868); UCC §$-806(d). 

67 182 N.E2d at 159. 


68 Associates Discount Corp. v. Ruddock, 81 So. 2d 249 (Miss. 1955), L. Rev. 
Gahan, Massachusetts Creates a oe Loan Rate Fixing Board, 10 Pers. Fin. L.Q. Rep. 11 
(1956); Saliba, The Georgia Industrial Loan Act; An Analysis, 7 Mercer L. Rev. 
(1956); Note, 65 Yale Tt 105 (1955). 


F 
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to whom the statute denied the defense.” Usury laws are or- 
dinarily held not to apply merely because the “time price” for 
goods sold exceeds the “cash price” by more than the amount 
of lawful interest.” In Daniel v. First Nat'l Bank,” however, 
a divided federal court upheld an action by a conditional buyer 
against the assignee of a contract for a statutory penalty under 
the federal statute forbidding usury in discounts as well as 
loans by national banks. The court treated “the term ‘time 
price’ as a cloak to conceal usury”; but did not make it clear 
whether this was a ruling on state or federal law. In any 
event, the decision’s authority seems effectively limited to 
national banks. 


Miller v. Discount Factors, Inc.,” noted last year when in 
a lower court, was reversed by a divided court. A factoring 
company was held to have violated a New York statute for- 
bidding corporations other than banks to make “discounts” 
when it lent money on notes having no previous valid incep- 
tion and deducted a flat bonus. As a result, the notes were void. 


IV 
BANK DEPOSITS AND COLLECTIONS 


Rights of Customer.*—Two cases dealt with joint accounts 
of husband and wife.* A bank was held liable when it errone- 
ously and negligently notified the depositor’s debtor that a de- 
posit of the amount of the debt had been received and the de- 
positor released security in reliance on the notification.” In- 
dorsement of a corporate payee’s name by a corporate officer 
and deposit to his personal account put the drawee and collect- 
ing banks on notice of a possible diversion, but liability to the 


69 Pardee v. Fetter, 77 N.W.2d 124 (Mich. 1956). Cf. Holland v. Gross, 89 So. 2d 
255 (Fla. 1956). 

70 Ballard v. First Nat’l Bank, 261 Ala. 594, 75 So. 2d 484 (1954); Newkirk v. Universal 
C.L.T. Credit Corp., 90 S.E.2d 618 (Ga. App. 1955) ; Hillman’s v. E’m’n Al’s, 77 N,W.2d 96 
(Mich. 1956). 

71 927 F.2d 358 (5th Cir. 1955). Cf. Powell v. Edwards, 75 N.W.2d 122 (Neb. 1956). 
721 N.Y.2d 275, 185 NE.2d 83 (1956), 1956 Survey of N.Y. Law, $1 N.Y.UL. Rev. 
1425, reversing 285 App. Div. 772, 141 N.Y.S.2d 140 (lst Dep’t 1955), 1955 Ann. Survey 
Am. L. 389, $1 N.Y.U.L. Rev. 547 (1956). 

See Note, 7 Hastings LJ. $22 (1956) (measure of damages for wrongful dishonor 
of c 

74 First-Citizens Bank & Trust Co. v. Raynor, 90 S.E.2d 894 (N.C. 1956); Brown v. 
Eastman Nat'l Bank, 291 P.2d 828 (Okla. 1955). 

75 De Atucha v. Manufacturers Trust Co., 155 N.YS.2d 587 (Sup. Ct. 1956). 





838 THE BANKING LAW JOURNAL 


drawer depended on proof of harm. The depositor’s negli- 
gence barred his claim when checks signed in blank were stolen, 
filled in, and paid by the drawee.™ Liability for disregarding 
a direction given on October 29 not to honor checks “unless 
signed by W. D. Skidmore, dated from 10-27-53” was held not 
to extend to checks dated on and before October 27. 


Rights of Third Parties——A deposit slightly in excess of 
the amount of a check dishonored for insufficient funds was 
held a special deposit for the benefit of the payees of the check, 
not subject to setoff.” Under a California statute “trust ac- 
counts” to cover checks and money orders sold by a licensed 
check seller were protected against attachment by general credi- 
tors;®° a bank, which cashed checks indorsed in blank by the 
licensee’s agent was held a general creditor rather than a bene- 
ficiary of the statutory trust.” 

A bank may also be subject to the rights of third parties 
when a deposit is general. A federal court in Oregon held a 
depositary liable for half the amount of checks payable to hus- 
band and wife jointly when the husband forged the wife’s in- 
dorsement; the drawee bank, however, was held not liable to the 
wife for paying the checks. Liability based on notice of 
wrongdoing was defeated in three cases.** Under an adverse- 
claims statute in New York a federal court refused to decide 
on motion for summary judgment whether the plaintiff was the 
depositor or an adverse claimant.™ 

A California court upheld a finding for the plaintiff in a 
declaratory judgment suit brought by a drawee bank which 
had paid a check on which the drawer had stopped payment.” 
76 Commercial Trading Co. v. Trade Bank and Trust Co., 286 App. Div. 722, 146 
N.YS2d 570 (Ist Dep’t 1955). 

77 Concordia Lutheran Evangelical Church v. United States Cas. Co., 115 Ad 307 
(D.C. Munic. Ct. App. 1955). 

78 Harlan Nat’l Bank v. Carbon Glow Coal Co., 289 S.W.2d 200, 201 (Ky. 1956). 
79 Featherstone v. Michigan Nat’l Bank, 78 N.W.2d 623 (Mich. 1956). 

80 Cal. Financial Code Ann. § 12300.3 (Deering Supp. 1955). 

81 Bank of America Nat'l Trust and Sav. Ass’n v. Bowden, 300 P.2d 10 (Cal. 1956). 

82 Elwert v. Pacific First Federal Sav. arid Loan Ass’n, 188 F. Supp. 395 (D. Ore. 1956). 
83 Transport Trucking Co. v. First Nat’l Bank, 300 P.2d 476 (N.M. 1956); Sanders 


v: First Nat’] Bank and Trust Co., 292 P.2d 160 (Okla. 1955); Nashville Trust Co. v. 
Southern Buyers, Inc., 288 S.W.2d 469 (Tenn. App. 1956). 

84 Bourgeois v. Chase Manhattan Bank, 189 F. Supp. 265 (S.D.N.Y. 1956), N.Y. 
Banking Law § 134(5). ” ( ‘ 

85 California Bank v. Diamond, 301 P.2d 60 (Cal. App. 1956). Cf. UCC § 4-407. 
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Drawer, payee, and indorsee were joined as defendants, and 
on a finding that the payee held the check subject to a defense of 
the drawer and that the indorsee took with notice, a judgment 
against the indorsee for the amount paid was upheld. 


V 
LETTERS OF CREDIT 


The New York Law Revision Commission in its study of 
the Uniform Commercial Code expressed doubt whether there 
was need for the codification of the law of documentary letters 
of credit proposed in article 5.°° In response the Associate 
Chief Reporter wrote an elaborate analysis of the need for uni- 
form legislation,” and the revised Code contains article 5 re- 
vised in an attempt to meet specific criticisms by the Commis- 
sion. The only significant judicial decision® on the subject 
was a ruling that cash collateral held pending payment against 
irrevocable commercial letters of credit was to be excluded from 
the bank’s assessment base under the Federal Deposit Insur- 
ance Act. 

VI 
DOCUMENTS OF TITLE 


Several cases dealt with the duties and liabilities of bailees 
and their sureties. Recitals of apparent good order upon ship- 
ment, added to proof of damaged condition on arrival, were 
held to make out a prima facie case against an interstate car- 
rier;*° and one federal court stated that as a matter of federal 
law the carrier to exonerate itself has the burden of proving 
both an act of God and absence of negligence.” A finding that 
diversion of a cargo of lumber from Port Newark, New Jersey, 
to Baltimore was reasonable in view of a strike was upheld.” 


. — Discussion on the Uniform Commercial Code, 12 Bus. Law. 49, 60-68, 76-77 
1956) . 

87 ee Letters of Credit: The Need for Uniform Legislation, 23 U. Chi. L. Rev. 
571 (1956). 

88 Federal Deposit Ins. Corp. v. Irving Trust Co., 187 F. Supp. 145 (S.D.N.Y. 1955). 
89 48 Stat. 168 (1933), as amended, 12 U.S.C. §§ 1811-31 (1952). 

90 Southern-Plaza Express, Inc. v. Harville, 288 F.2d 264 (5th Cir. 1956); Tuschman 
v. Pennsylvania R.R., 230 F.2d 787 (Sd Cir. 1956); Ideal Plumbing and Heating Co. v. 
New York, N.H. & H.R.R., 124 A.2d 908 (Conn. 1956). 

91 See Compania De Vapores Insco, S.A. v. Missouri Pac. R.R., 232 F.2d 657 (5th Cir. 
1956). But see UCC § 7-408(1) (b) (Supp. No. 1, 1955). 

92 Hirsch Lumber Co. v. Weyerhaeuser S.S. Co., 238 F.2d 791 (2d Cir. 1956). 
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A warehouseman’s surety was held liable for interest before 
the extent of defalcation was determined.” In two cases il- 
legality resulted in defeat of a claim against a surety.” 

Other cases involved the rights of purchasers. A field ware- 
house was upheld in bankruptcy despite the fact that the de- 
positor was allowed free access to the goods stored and pledged 
under warehouse receipts.” In United States v. New York 
Terminal Warehouse Co.” the Commodity Credit Corpora- 
tion (CCC) was a bona fide holder of notes secured by ware- 
house receipts and held them free of defenses. In order to 
make full proof of its claim against the bankrupt estate of the 
maker of the notes, it had turned the receipts over to the trustee 
in bankruptcy, who lost a suit against the warehousemen, not 
being entitled to shelter under CCC’s rights.” When the CCC 
discovered that the estate was insufficient to pay its claim, it 
took back the receipts and sued the warehouseman, but res 
judicata was held a bar. In another CCC case the federal 
statute protecting buyers in ordinary course of fungible goods 
from a warehouseman-dealer® was held inapplicable because 


of the buyer’s knowledge that the warehouseman “was in a 


9999 


short position. 


Vil 
INVESTMENT SECURITIES 


In Bank of America Nat'l Trust & Sav. Ass’n v. Parnell’ 
the Supreme Court reversed a decision of the Third Circuit 
noted last year. In an action against a purchaser of stolen 
government bonds for conversion, the Court ruled that the ques- 
tion whether the defendant had the burden of proving its own 
good faith was governed by state law, but that federal law 
governed the question whether the bonds were “overdue” when 


93 United States v. Employers Mut. Cas. Co., 226 F.2d 895 (8th Cir. 1955). 

94 The Fidelity State Bank v. Central Surety & Ins. Corp., 228 F.2d 654 (10th Cir. 
1955); Lawrence Warehouse Co. v. Menary, 148 F. Supp. 888 (S.D. Iowa 1956). 

85 Bostian v. Park Nat'l Bank, 226 F.2d 758 (8th Cir. 1955). 

96 988 F.2d 288 (5th Cir. 1956). 

987 New York Terminal Warehouse Co. v. Bullington, 218 F.2d $40 (5th Cir. 1954). 
98 69 Stat. 65 (1955), 15 US.C. §714p (Supp. III, 1956). 

99 United States v. Kerr Gifford & Co., 186 F. Supp. 771 (D. Idaho 1956). Cf. UCC 
§§ 1-201 (9), 7-205(1). 

100 $52 US. 29 (1956), reversing Bank of America Nat'l Trust & Sav. Ass’n v. Rocco, 
226 F.2d 297 (Sd Cir. 1955), 1955 Ann. Survey Am. L. 398, $1 N.Y.U.L. Rev. 551 (1956), 
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called for payment. These rulings followed the dissenting 
opinion below, that the “nature of the obligation . . . is con- 
trolled by United States law and the rights and duties of the 
United States as a party is a matter for federal legislation and 
regulations,” but that “the rights of transferees among each 
other” are governed by the law of the state of transfer. Jus- 
tices Black and Douglas, dissenting, urged that the incon- 
venience of multiple rules is such that if state law is held to 
govern the rights of some parties, the doctrine that the rights 
of the United States are governed by federal law should be re- 
examined.’ 

As in the lower court, none of the justices adverted to the 
relation of government bonds to the federal power over money, 
or to the possibility that any federal rule might be ascertained 
by reference to the uniform laws of the states. Nor was there 
discussion of the distinction between “overdueness” and proof 
of good faith. Both were relevant only because they affected 
“the rights of transferees among each other,” but both can be 
phrased in terms of the “nature of the obligation”; overdue 
bonds might not be negotiable at all; bonds may be thought 
of as less negotiable if the purchaser must prove his good faith 
than if, as in the old cases of circulating bank notes,” the claim- 
ant must prove the purchaser’s bad faith. Thus, it cannot be 
said that the grounds of decision are intellectually satisfying. 
Moreover, although the Court said that it did not foreclose 
legislative or judicial action to protect any federal interest 
which might appear in a suit between private parties, the de- 
cision seems to cast mischievous doubt on the effect of govern- 
ment bonds in joint or “payable on death” form.’* 


Vill 
SECURED TRANSACTIONS 


Scope and Validity— Attacks on the validity of security 
interests raised a variety of questions. A federal court upheld 


101 Bank of America Nat'l Trust & Sav. Ass’n v. Rocco, 226 F.2d 297, 3083 (Sd Cir. 
1955) (dissent). 

102 $52 US. at 35. 

103 See $ Daniel, Negotiable Instruments § 2000 (7th ed. 1988). Contra as to municipal 
bonds, Rich v. Pappas, 229 F.2d 308 (6th Cir. 1956). 

104 See Annots., 87 A.L.R.2d 1221 (1954), 173 A.L.R. 550 (1948). 
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the conditional-sale form of the General Motors Acceptance 
Corporation in the face of Massachusetts cases suggesting that 
a provision for attorney’s fees might void such a contract.’® 
An installment sale of an automobile was held void for failure 
to set forth insurance and finance charges and the like as re- 
quired by the Pennsylvania Motor Vehicle Financing Act,’ 
but that act was held inapplicable to an agreement for rental for 
an indeterminate period with an option to buy.“ A clause in 
a conditional-sale contract providing for assignment free of 
defenses was held to bar a defense of failure of consideration ;** 
and the negotiability of a note was held to extend to a chattel 
mortgage securing it, with similar effect.’” 

In cases involving commercial borrowers, a mortgage, in- 
valid because of the mortgagor’s reservation of dominion, was 
validated by the taking of possession and by estoppel of a 
second mortgagee;"”® and a valid security interest in accounts 
receivable was barred by estoppel arising from representations 
made to unsecured creditors.’ Security interests in after- 
acquired property were held valid in some cases,” as were 
security interests to secure future advances." 


Filing.—The effect of failure to comply with filing statutes 
was litigated, commonly in insolvency proceedings. In bank- 
ruptcy late filing’* and the taking of possession under unfiled 
mortgages*”’ were held to effect voidable preferences; late filing 


105 Widett v. General Motors Acceptance Corp., 226 F.2d 850 (1st Cir. 1955). Cf. Clark 
& White, Inc. v. Fitzgerald, 127 N.E.2d 172 (Mass. 1955), 35 B.U.L. Rev. 585. 

106 Roxy Auto Co. v. Moore, 180 Pa. Super. 603, 122 A.2d 87 (1956), Pa. Stat. Ann. 
tit. 69, § 614 (Purdon Cum. Supp. 1956). 

107 Waterbor, Inc. v. Livingood, 179 Pa. Super. 510, 117 Ad 790 (1955). 

108 Commercial Credit Corp. v. Biagi, 186 N.E.2d 580 (Ill. App. 1956). 

109 Gale and Co. v. Medley, 289 S.W.2d 460 (Mo. App. 1956); Anchor Loan Co. v. 
Willett, 187 N.E.2d 582 (Ohio App. 1956). See Kirby Lumber Co. v. Williams, 230 F.2d 
$30, 383 (5th Cir. 1956) (real estate mortgage). 

110 Alaska v. Guerin, 140 F. Supp. 440 (D. Alaska 1956). 

111 Matter of Cable-Link Corp., 185 F. Supp. 277 (E.D. Mich. 1955). 

112 Matter of Hayes, 140 F. Supp. 444 (D. Alaska 1956) (mortgage of logging equip- 
ment); Perkins v. Lakeport Nat’l Bank, 189 F. Supp. 898 (D.N.H. 1955) (factor’s lien 
on accounts). Contra, The Republic Nat’l Bank v. Vial, 282 F.2d 785 (5th Cir. 1956) 
(accounts receivable in Texas); Matter of Ideal Mercantile Corp., 143 F. Supp. 810 
(S.D.N.Y. 1956) (customs refunds in New York). The Texas statute on accounts receiv- 
able was amended on this point by Tex. Laws Reg. Sess. 1955, c. 305. 

113 Carrollton Production Credit Ass’n v. Allen, 91 S.E2d 93 (Ga. App. 1955); The 
First Nat'l Bank v. Green Mountain Soil Conservation Dist., 293 P.2d 289 (Mont. 1956) . 
114 Matter of Morasco, 238 F.2d 11 (2d Cir. 1956). Cf. Matter of Patterson, 139 F. Supp. 
830 (W.D. Mo. 1956) (void under state law). 


115 B. F. Avery and Sons Co. v. Davis, 226 F.2d 942 (5th Cir. 1955); Garbe v. Humiston- 
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was also wholly ineffective against the trustee when a state 
law made it ineffective against an actual interim creditor.’ 
An unfiled mortgage was also held invalid in a wage-earner 
proceeding under chapter XIII of the Bankruptcy Act," with 
the result that the wage-earner retained possession and use of 
a mortgaged television set."* In a New Jersey receivership 
it was held that the factor’s lien statute did not require filing 
for assignments of accounts, but merchandise returned by one 
who held it on consignment was free of the lien.”® 

In Porter v. Searle’ a buyer of merchandise failed to ex- 
ecute a chattel mortgage as agreed. In a decision which seems 
to fly in the face of the language of section 60a(6) of the Bank- 
ruptcy Act, invalidating equitable liens “where available means 
of perfecting legal liens have not been employed,” the court 
held that a valid equitable lien arose. Filing, the court said, was 
not “available” since an unexecuted mortgage cannot be filed. 


Priority.—Out-of-state security interests in “skip” motor 
vehicles were enforced against local bona fide purchasers,’™ 
but enforcement was denied when the secured party consented 
to the removal and failed to comply with the local filing sta- 
tute.’** Consent to resale by the debtor similarly defeated the 
secured party, both as against a buyer™ and as against an 
entruster under a trust receipt.” A mortgagee from a dealer 
fwas held not bona fide when it had notice that the notary’s 
certificate on the automobile title certificate was invalid.’ 
Statutory protection of buyers in ordinary course of goods 
mortgaged by a dealer was held to extend to a dealer-buyer.’” 
But the fact that the operator of a jukebox route occasionally 


Keeling and Co., 143 F. Supp. 776 (ED. Ill. 1956). Cf. Matter of Am. Merchandising 
Co., 186 F. Supp. 952 (D.N.J. 1955) (“consignment”). 

116 Matter of Consolidated Oil Co., 140 F. Supp. 614 (E.D. Mich. 1956). 

117 52 Stat. 980 (1938), as amended, 11 U.S.C. §§ 1001-86 (1952). 

118 The City Nat'l Bank & Trust Co. v. Oliver, 230 F.2d 686 (10th Cir. 1956). 

119 Taylor v. New Line Industries, Inc. 37 NJ. Super. 501, 117 Ad 643 (Ch. 1955). 
120 998 F.2d (10th Cir. 1955), 69 Harv. L. Rev. 1492. 

121 30 Stat. 562 (1898), as amended, 11 U.S.C. § 96(a) (6) (1952). 

122 Associates Discount Corp. v. Bogard, 86 So. 2d 76 (La. 1956); General Finance Corp. 
v. Jackson, 296 P.2d 141 (Okla. 1956). 

123 Spencer v. General Motors Acceptance Corp., 287 S.W.2d 143 (Ky. 1956). 

124 Quaker Oats Co. v. McKibben, 230 F.2d 652 (9th Cir. 1956); Farm Bureau Coopera- 
tive Mill and Supply, Inc. v. Blue Star Foods, Inc., 187 F. Supp. 486 (W.D. Mo. 1956). 
125 Associates Discount Corp. v. Slayton, 85 So. 2d 199 (Miss. 1956). Cf. Volusia Discount 
Co. v. Alexander K-F Motors, 88 So. 2d 302 (Fla. 1956). 

126 Fitzgibbon Discount Corp. v. Roberts, 283 S.W.2d 906 (Mo. App. 1955). 

127 Stemmons, Inc. v. Universal C.1.T. Credit Corp., 301 P.2@d 212 (Okla. 1956). 
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sold used jukeboxes did not sustain a finding of implied con- 
sent to resale of a new jukebox sold to him on conditional sale 
under the Uniform Conditional Sales Act.’* 

A mortgage on after-acquired property was held junior to a 
subsequent purchase-money mortgage’ and to a mechanic’s 
lien for installation of a trade fixture.” A conditional sale of 
a fixture took priority over a subsequent trust deed on the real 
estate.’ A conditional seller of an automobile was entitled to 
remission of forfeiture under the narcotics law of New York,'™ 
but recorded mortgages were subject to subsequent nonpos- 
sessory repairmen’s liens.’* 

Matter of Harpeth Motors, Inc. dealt with the right to 
the value of unidentifiable proceeds of property subject to a 
trust receipt, conferred by section 10 of the Uniform Trust 
Receipts Act,** and upheld the right in bankruptcy as a “lien” 
rather than a “priority.” Insurance proceeds were awarded to 
a consignor despite a tax lien against the consignee;’* but the 
mortgagor’s trustee in bankruptcy was entitled to insurance 
proceeds when the chattel mortgage was not properly recorded, 
even though the mortgagee was named as loss payee.**” 


Default—Two cases involved provisions in conditional sale 
contracts for acceleration of payments if the seller should deem 
itself or the car insecure. In one acceleration was upheld when 
the buyer had defaulted in payment and failed to repair damage 
to the car;’* in the other refusal of a finance company to accept 
the paper because of the buyer’s default on a prior contract was 
held insufficient to justify acceleration.*” 

In Rhode Island the court said that “a conditional sale is 


128 Savage v. Pratt, 74 N.W.2d 635 (Wis. 1956). 
129 First Nat’l Bank v. First Bank, 285 S.W.2d 286 (Tex. Civ. App. 1955). 

130 Buhler Bros., Inc. v. Alabama Grain Elevator Co., 186 F. Supp. 582 (S.D. Ala. 1955) . 
131 Sampson v. Tangye, 294 P.2d 41 (Cal. App. 1956). 

132 City of Buffalo v. Brooks, 155 N.Y.S.2d 758 (Sup. Ct. 1956). 


133 Blackard v. City Nat’l Bank, 142 F. Supp. 753 (D. Alaska 1956); Maulhardt v. J. D. 
Coggins Co., 288 P.2d 1073 (N.M. 1955). L 
134135 F. Supp. 868 (M.D. Tenn. 1955), 69 Harv. L. Rev. 1843 (1956). Cf, UCC 
§ 9-806. But cf. United States v. Profaci, 187 F. Supp. 795 (E.D.N.Y. 1955) (subordinate 
to federal tax lien). 

135 9A U.L.A. 308, Tenn. Code Ann. § 47-1011 (1955). 

136 Insurance Co. of North America v. Putney, 186 F. Supp. 894 (E.D. Va. 1955). 

137 Chapman v. England, 231 F.2d 606 (9th Cir. 1956). 

138 Bullock v. Young, 118 Ad 917 (D.C. Mun. Ct. App. 1955). 

139 Parks v. Phillips, 289 P.2d 1058 (Nev. 1955). 
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in no sense akin to a chattel mortgage,” and dismissed a con- 
ditional buyer’s bill to redeem on the ground that there is no 
right to redeem after default and repossession.“ In Arkansas 
the court found that a purported conditional sale was a chattel 
mortgage because the buyer already owned the goods; the result 
was to avoid the rule that repossession was a waiver of the right 
to recover the price." In Washington a clause providing for 
the recovery of a deficiency rendered a purported conditional 
sale a chattel mortgage; but there the result was that seizure 
under a writ of replevin was a conversion.*” 

In many states, however, as under the Uniform Conditional 
Sales Act (UCSA),*“ a conditional sale is treated much like a 
chattel mortgage. Under a New Hampshire variation in the 
UCSA text,’ a conditional seller who delayed beyond the 
statutory thirty days after repossession before reselling was 
nevertheless held entitled to recover his loss.*° A Tennessee 
statute providing for restitution of all payments in such a 
case’** was held inapplicable on the ground that in delaying 
resale the conditional seller was indulging the conditional buyers 
rather than imposing on them.*** In New Jersey public sale 
was held not to be compulsory under the UCSA where the 
buyer had paid 50 per cent of the cash price but not 50 per cent 
of the time price.’ 

Matter of Kiamie’* was an important decision on the fore- 
closure of a pledge of stock. Although the pledge agreement 
provided for “public or private sale, either for cash or on credit 
or for future delivery, without demand, advertisement or notice, 
140 Newport Motor Sales, Inc. v. Bove Chevrolet, Inc., 122 A.2d 167, 169 (R.I. 1956). 
141 Lee v. Erickson, 291 S.W.2d 288 (Ark. 1956). 

142 Smith v. Downs, 292 P.2d 205 (Wash. 1956). But cf. Third Nat'l Bank v. Olive, 281 
mir va (Tenn. 1955), 24 Tenn. L. Rev. 597 (1956) (repossession by chattel mortgage 
143 2 U.L.A. 1-42. See Note, 58 W. Va. L. Rev. 279 (1956) (W. Va. annot,), 

144 NH. Rev. Stat. Ann. § 361.26 (1955). 

145 Randall v. Pingree, 125 A.2d 658 (N.H. 1956). See Wells v. Derrick, 287 S.W.2d 4 
(Ark. 1956) (chattel mortgage; no public sale; credit of fair market value). But cf. Nelson 
Anderson, Inc. v. McManus, 185 N.E.2d 302 (Mass. 1956) (chattel mortgage, no credit 
for payment of mortgagor’s other debts from proceeds of unmortgaged property) . 

146 Tenn. Code Ann. § 47-1802 (Williams 1956). 


147 Judd v. Fruehauf Trailer Co., 293 S.W.2d 591 (Tenn. App. 1956). 

148 Johnson v. Anderson, 37 N.J. Super. 117, 117 A.2d 42 (App. Div. 1955), citing UCC 
§ 9-505 for comparison. 

149 309 N.Y. 325, 180 N.E.2d 745 (1955), 1956 Survey of N.Y. Law, 31 N.Y.U_L, Rev, 
1450-51. 
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which are hereby waived,” the court said that there remained 
“the equitable obligations of good faith, which includes as to 
an auction sale appropriate notice by advertisement.’ And 
advertisement of sale describing the property only by number 
of shares in named corporations was so defective as to render the 
sale, at which the pledgee bought, entirely void, since the stocks 
were not listed or otherwise well known. 


150 Td, at 331-32, 180 N.E.2d at 748. 


FEDERAL-STATE RELATIONS UNDER THE BANK 
HOLDING COMPANY ACT OF 1956 


The June 1957 issue of the Yale Law Journal contains a very 
interesting article about the relations of federal and state govern- 
ments as they are concerned with problems of bank holding com- 
panies. The tenor of the article is illustrated by the following 
excerpt: 

“In limiting holding companies expansion, Congress has recon- 
ciled imposition of national control with preservation of state 
regulation. The federal-state balance is defined by two sections 
of the act based on the premise that limitations on this expansion 
should ultimately be geared to state policy. Section 3(d) restricts 
Board discretion over interstate transactions: expansion into a 
state may be approved only where the state has legislated expressly 
to permit foreign corporate acquisition of domestic banks. And 
section 7 preserves to the states the powers maintained over banks 
and holding companies prior to passage of the act. By thus 
preserving and expanding their authority, Congress has allowed the 
states to implement a policy for effective control of banking 
concentration. Yet the interplay between state regulation and 
federal law raises questions concerning the proper interpretation 
and enforcement of state policy.” Federal-State Relations Under 
the Bank Holding Company Act of 1956, 66 Y.L.J. 1093, June 1957. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Connecticut Banks Held Not to Be 
Practicing Law 


The Superior Court in Connecticut has handed down a de- 
cision in a case which has been watched with great interest by 
bankers and lawyers throughout the country. The case was 
similar in some respects to the 1954 suit brought by the Ark- 
ansas Bar Association against a bank for the illegal practice 
of law (Arkansas Bar Association v. Union National Bank, 
273 S.W.2d 408, reported in Vol. 70 THE Banxinc Law 
JOURNAL, page 70, December, 1953 and Vol. 72, B.L.J., page 
282, April, 1955). 

The Connecticut case, brought by the State Bar Associa- 
tion against both a national and a state bank, involved prin- 
cipally a disagreement by the association and the two banks 
over whether or not the banks were practicing law in respect 
to certain trust, estate and probate matters. It also involved 
whether or not it was proper for non-attorney employees of 
the bank to perform certain probate and tax functions on be- 
half of the banks. The legal determination of the court was 
that in performing certain acts the banks are “acting prim- 
arily for themselves in the proper exercise of their functions as 
fiduciaries under the state and federal statutes cited, and are 
not engaged in the practice of law. .. .” 

The court ruled that the following did not constitute the 
illegal practice of law: 


1. Giving general information to customers on Federal and State 
tax laws, trusts and wills where the banks take no compensa- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 127. 
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tion for this advice and urge the customers to consult their 
attorneys. 

2. Preparing and filing in Probate Court various petitions, appli- 
cations and accounts in connection with estates and trusts. 

3. Preparing and filing state and federal tax returns and appear- 

ing before state and federal authorities in tax proceedings. 









The court ruled, in addition, that it was improper for the 
banks to have lay employees represent them in probate pro- 
ceedings and hearings. An appeal has been taken from the de- 
cision of the Court. State Bar Association of Connecticut 
et al. v. Connecticut Bank and Trust Company and Hartford 
National Bank and Trust Company, Superior Court of Conn- 
ecticut, April 15, 1957. Part of the opinion of the court is 
as follows: 










Phillips, J—In these two suits the plaintiffs seek to restrain the 
defendants, hereinafter referred to as the Banks, from engaging in certain 
acts and practices which they claim constitute the illegal practice of 
law. The plaintiffs also seek a declaratory judgment as to whether or 
not these acts and practices constitute the unlawful practice of law and 
violations of Secs. 7638 and 7641 of the General Statutes. The two suits 
will be treated together in this memorandum. 

It should be born in mind throughout this discussion that the choice 
of a criterion as to what constitutes the practice of law must be made 
from the standpoint of public protection, not from that of private ad- 
vantage for either banks or lawyers. Merrick v. American Security & 
Trust Co. (dis.) 107 F.2d, 271, 282. The practice of law is restricted to 
natural persons who have been licensed upon the basis of established 
character and competence as a protection to the public against lack of 
knowledge, skill, integrity, and fidelity. Groninger v. Fletcher Trust Co., 
220 Ind. 202, 41 N.E. 140, 141. 

From the evidence, including these exhibits, I find the following facts: 

1. The defendants, by advertising and by distribution of literature, 
disseminate and give out without charge, to their customers and prospec- 
tive customers and the public, general information concerning 

(a) the application, scope and effect of various laws that are in- 
volved in estate planning, including Federal Income and Gift Tax laws, 
Federal and State, Estate and Succession Tax laws, laws relating to 
‘trusts and laws relating to the administration and disposition of dece- 
dents’ estates; 

(b) the complexities of Federal and State taxes and various means 
of minimizing liability for them; 
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(c) the advantages and disadvantages of various means provided 
by law for the distribution of property, including the use of inter vivos 
and testamentary trusts. 

The foregoing information is given out for the purpose of inducing 
people to name the Banks as executor or trustee in wills or trust agree- 
ments. In some of the advertising and literature an individual is told 
to consult his attorney on his specific situation and is informed that all 
wills and trust agreements must be drawn by such attorney. 

2. The Banks, through conferences with and occasional correspond- 
ence by officers of their trust departments, who sometimes are and 
sometimes are not attorneys, discuss with customers and prospective 
customers, the matters enumerated in 1 (a)-(c) supra, for the purpose 
of inducing them to name the Banks as executor or trustee in wills or 
trust agreements. The Banks in so doing do not seek to give final advice 
as to what any individual should do, and urge the customers and pros- 
pective customers to consult their own attorneys on their specific situa- 
tions. The Banks do not take any compensation for such conferences 
and correspondence. 

3. The Banks through their trust officers, who sometimes are and 
sometimes are not attorneys, review, at the request of testators or 
trustors, the provisions of their wills and trust agreements, which have 
been drawn by outside counsel, in instances where the Banks are named 
executor or trustee, or the testator or trustor has indicated that he is 
considering naming the Banks to such position, and advise them or 
their attorneys of necessary, proper, or desirable changes. In all such 
cases, the trust officers urge the testators and trustors to consult their 
own attorneys, and any further instruments which may result from 
such review are drawn by such attorneys, not employees of the Banks. 
The Banks do not take any compensation for such reviews. 

4. Probate of Wills: The Banks followed the practice in 1956 of 
preparing and filing application for the probate of wills where they 
were named as executor and of being represented at probate hearings 
by employees who sometimes were and sometimes were not attorneys, 
unless the Banks considered that an uncertain or unclear legal issue 
was involved or that a controversy might arise. In this event they 
were represented by independent outside counsel employed by them as 
fiduciaries. 

5. Hearings in Probate Court: During 1956 the Banks followed the 
same practice in being represented at such hearings and proceedings in 
furtherance of their fiduciary administrations as is indicated in the 
preceding paragraph concerning the probate of wills, paragraph 4 supra. 

6. Application for widow’s allowances: The same practice was fol- 
lowed as is indicated in paragraph 4 supra. 

7. Applications for the compromise of claims for or against the 
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Banks as fiduciary of estates of decedents or wards or trust estates: The 
same practice was followed as is indicated in paragraph 4 supra. 

8. Claims of the Banks themselves against the Banks as fiduciaries: 
These were prepared and filed by employees of the Banks with the 
Banks as fiduciaries, and applications for approval of these claims were 
prepared and filed in the Probate Court in the manner indicated in 
paragraph 4 supra. 

9. Accounts and returns of distribution: These were prepared and 
filed in the Probate Court and the Banks were represented at hearings 
for their approval in the same manner as indicated in paragraph 4 supra, 
regardless of whether any other party in interest was represented by 
outside counsel. 

10. Preparing and filing federal tax returns and dealing with exam- 
iners of the Internal Revenue Service and preparing and filing state tax 
returns and dealing with agents of the State Tax Department in connec- 
tion with admitting, denying or compromising liability for taxes claimed 
to be due the Banks as fiduciaries: the same practice was followed as 
indicated in paragraph 4 supra. Here an additional requirement was 
made for employing independent outside counsel—that the amount in 
question warrants such employment. 

11. Compromising claims of federal and state tax authorities against 
the Banks as fiduciaries of decedents and wards or trust estates: the 
Banks did this in the manner indicated in paragraph 4 supra, with the 
additional requirement stated in paragraph 10 supra. 

The defendant Connecticut Bank & Trust Company in case No. 
107312 served as fiduciary in 1956 in 1841 fiduciary administrations. In 
16 of these the Bank retained independent outside counsel to compose 
or approve all the papers filed in the Probate Court and to appear and 
represent it at probate hearings and proceedings. In 450 (excluding the 
16 mentioned above) it retained independent outside counsel to render 
some legal services, but this number seems to have included services 
rendered long prior to 1956 in estates which were active in 1956. In 
case No. 107313, Hartford National Bank & Trust Company, defendant, 
the corresponding figures are 1517, 28 and 511. Out of these 1517 
accounts, 284 were estates of decedents. In 71.8% of these accounts 
(estates of decedents) independent outside counsel were used, most of 
whom were employed in real estate matters. Of the balance of the 
accounts, 1233, which were court trusts for guardianships, survivorships, 
etc., the percentage where the Bank employed lawyers was 27.2, but 
as above noted this figure included lawyers employed prior to 1956 in 
trusts still active. 

There were some further refinements in the testimony on this subject 


which need not be detailed here. 
There are a great many legal problems, some of them of a complex 








BANK NOT PRACTICING LAW 851 


nature, which arise in fiduciary administrations of estates of decedents. 
The following are illustrative: in the application of a will for probate, the 
questions of domicil and who are the heirs-at-law; in the inventory and 
appraisal of the estate, the problems of valuation of interests such as 
leasehold estates and remainder interests, what dividends and accrued 
interest are included, to whom the household furniture belongs; return 
of claims—which ones are properly presented and entitled to priority; 
the report to the State on transfers other than by will or laws of in- 
testacy (Form E3, Exh. D) requires important legal determinations in- 
cluding concessions and nonconcessions of taxability of the items in- 
volved; determination of what are allowable deductions in the 
succession tax, and computation of tax; federal estate tax returns con- 
tain nineteen schedules each of which has its legal problems, such as 
schedules of jointly owned property, of marital deductions, transfers prior 
to death; preliminary and final accounts present legal problems; the 
distributions of estates present problems such as interest, payments in 
kind or in cash. 

There is a considerable body of case law built up around the Succes- 
sion and Transfer Tax statutes of this State. Trust officers have 
frequent meetings with tax attorneys representing the State to compro- 
mise claims arising out of these laws. The questions which arise are 
more difficult to solve than title searching problems. At these confer- 
ences, it is seldom that independent outside counsel are present. Where 
the claim is contested in the Probate Court, however, during 1956 the 
Banks have consistently been represented by outside independent coun- 
sel. 

On questions of taxability, it is a common thing for the trust 
officer to make decisions without consulting an attorney. 

The defendant Bank in case No. 107312 employs 200 in its trust 
department, six of whom are attorneys; in case No. 107313 the Bank 
employs 200, of whom seven are attorneys. 

In estate planning, the Banks do not render specific advice as to 
what terms should be put in a will or trust. They tell this prospective 
customer that he must obtain an attorney to do this. The Banks avoid 
so far as possible giving definite answers to legal questions such as 
descent and distribution, intestacy, etc. The object is to have the cus- 
tomer employ his own attorney to draw his will. 

The charges made by the Banks in fiduciary administrations are in 
accordance with a fixed schedule which has been in effect in this county 
for some time and is recognized by the Probate Court. There is no 
greater or additional charge when work is done by a lawyer-employee 
of the Banks. 


It will be noted from the above that the Banks no longer draw wills 
and trust agreements for customers and prospective customers, but 
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insist that these services be performed by outside independent counsel, 
employed by the customer. There is thus removed from this case a 
practice which has been repeatedly disapproved by the courts. Judd 
v. City Trust & Savings Bank, 133 Ohio St. 81. 12 N.E.2d 288, 291 
and cases cited. 

The relevant portions of the statutes applicable to the case may be 
summarized as follows: 

Section 7638 provides for the admission of attorneys by the Superior 
Court and that no other person than an attorney so admitted shall 
practice law or plead at the bar of any court of this State, except in 
his own cause. 

The substance of this section goes back in the laws of Connecticut 
to its Colonial legislation. The words “practice law or” were added 
to the section in 1933 (Sec. 1627c) but otherwise its very text has 
been in the General Statutes since 1875. Title 4, Ch. ITI, Sec. 29, Rev. 
1875. 

Section 7641 provides that no person who has not been admitted as 
an attorney shall practice law or appear as an attorney at law for another, 
in any court of record in this State, or make it a business to practice law, 
or appear as an attorney for another in any such court, or make it a 
business to solicit employment for a lawyer, or hold himself out to the 
public as being entitled to practice law, or assume to be an attorney or 
counsellor at law. There are penalties imposed for the violation of this 
section, the person who violates it is deemed in contempt of court, 
and the Superior Court is given jurisdiction to restrain a violation. 


This statute was enacted in 1927. In 1933 the words underlined were 
added. It is obvious that the purpose of the 1933 amendment was to 
forbid the performance of any facts by persons not attorneys, in or out 
of court, commonly understood to be the practice of law. Grievance 
Committee v. Payne, 128 Conn. 325. 


The defendant Connecticut Bank & Trust Company has certain 
express powers as set forth in General Statutes, Sec. 5781, as amended 
by Cum. Sup. 1955, Sec. 2648(d), the relevant powers being to act as 
guardian or conservator of the estate of any person, and to sell or 
mortgage any real estate held as such fiduciary; to act as trustee, receiver, 
executor, or administrator, and as such sell or mortgage any real estate 
held as such fiduciary. The grant of these powers was first made in 
1913 and there has been no substantial change since then. There were 
legislative declarations of like power for banks and trust companies in- 
corporated in special acts prior to 1913. 

The defendant Hartford National Bank & Trust Company, a duly 
organized national banking association, and duly permitted by the 
Federal Reserve Board so to do, may exercise one or more of the 
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foregoing fiduciary offices, but under like terms and limitations as rule 
state banks. Hamilton v. State, 94 Conn. 648. It is authorized under 
the National Banking Act, 12 U.S.C.A. Sec. 248, to act as personal 
representative of decedent estates, of minors’ and incompetents’ persons 
and estates, to act as trustee of property held in trust, and otherwise to 
act generally in a fiduciary capacity. 


There have been at least six cases decided by appellate courts, in- 
volving the legality of practices of bank-fiduciaries: 

Detroit Bar Association v. Union Guardian Trust Co., 282 Mich. 216, 
276 N.W. 365 (1937): s.c. 282 Mich. 707, 281 N.W. 482 (1938). 

Judd et al v. City Trust & Savings Bank, 133 Ohio St. 81, 12 N.E.2d 
288 (1937). 

Merrick et al v. American Security & Trust Co., 71 App.D.C. 72, 
107 Fed. (2d) 271 (1939). 

Groninger v. Fletcher Trust Co., 220 Ind. 202, 41 N.E.2d 140 (1942). 

Hobson v. Kentucky Trust Co. of Louisville, 303 Ky. 493, 197 S.W.2d 
454 (1946). 

Arkansas Bar Ass’n. v. Union Nat. Bank of Little Rock, 224 Ark. 
48, 273 S.W.2d 408 (1954). 

A corporation cannot lawfully engage in the practice of law, nor can 
it do so indirectly through the employment of qualified attorneys. Judd 
v. City Trust & Savings Bank, supra (Ohio), 12 N.E.2d 288, 290, 291. 


At the outset, it is held that the criterion of whether the Banks 
are engaged in the practice of law is not, and cannot be, the employ- 
ment of outside independent counsel, as distinguished from the use 
of salaried employee-attorneys. There can be no distinction between 
acts performed by the Banks through their salaried attorneys and the 
same acts performed through outside counsel retained by the Banks in 
a specific situation. In either case the attorney is employed by the 
Bank and is acting for it. Both the permanently salaried lawyers of the 
Bank and its occasionally retained counsel represent of necessity 
primarily the Bank. Salaried attorneys and outside counsel are subject 
to like obligations to the bar and to the public. This view is supported 
by the majority opinion in the Merrick case, supra, 107 Fed. 2d 271, 
278, in which Justice Vinson, later to become Chief Justice of the United 
States Supreme Court, participated, and also by the minority opinion, 
p. 282; it is also supported by the Groninger case, supra (Ind.) 41 N.E.2d 
140, 142, and the Judd case, supra (Ohio), 12 N.E.2d 288, 293. No 
authority has been cited or argument advanced to the contrary by the 
plaintiffs which is convincing to the Court. Insofar as the Arkansas 
Bar Ass’n case, supra, holds otherwise, it is not followed by this Court. 
The inescapable conclusion is that if the Banks have been engaging in 
the illegal practice of law in matters where they have been using their 
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salaried employees who are attorneys, they would be doing likewise if 
they employed outside independent counsel in those matters. 


The primary question before the court is whether the acts of the 
Banks do in fact constitute the practice of law. It would be difficult, if 
not impossible, to make an all-inclusive definition of the term “practice 
of law.” Grievance Committee v. Payne, 128 Conn. 325. Several defini- 
tions are recited in the Detroit Bar Association case, supra, 276 N.W. 
365, 366, 367. For the purposes of these cases, it is only necessary to 
observe that every definition assumes, or contemplates or states, that 
the services rendered, to constitute the practice of law, must be for 
others. Thus in re Duncan, 83 S.C. 186, 65 S.E. 210, 211, the Court in 
defining the practice of law, spcaks of the management of actions and 
proceedings “on behalf of clients.” and, in general “all advice to clients, 
and all action taken for them in matters connected with the law.” The 
Groninger case (Ind.) supra, 41 N.E. 140, 141 states, “The practice of 
law involves advising or rendering services for another.” In speaking 
of matters which are held to be the illegal practice of law by a corpora- 
tion, in 5 Am. Jur., Attorneys at Law, Sec. 3, there is mentioned the 
maintenance of a legal department to give free legal advice, the furnish- 
ing of legal services for members of a protective association, and the 
maintenance of a collection agency, “but not . . . the retainer of an 
attorney on an annual salary basis to attend to and conduct a corpora- 
tion’s own legal business.” 


The distinction between acts performed by an individual or corpora- 
tion incidental to his or its own authorized business, and those performed 
for others, is pointed up in the Merrick case, supra, 107 Fed. 2d 271, 
274, 275, by the citation of a number of illustrative adjudicated cases. 
Thus an unlicensed individual may not engage in the business of 
negotiating the settlement of personal injury or workmen’s compensa- 
tion claims, a corporation may not engage in the business of contracting 
to furnish, by an attorney, legal advice and consultation on all business, 
personal and private matters, or advertise that it will bring dispossess 
actions up to the point of suit; a bank may not through lawyers it 
employs, transact legal business for its customers; a trust company may 
not engage in the business of drawing wills and trust agreements; a 
corporation may not make a business of collecting claims owned by 
others, determining whether and when to sue, etc. On the other hand, 
a real estate broker may prepare deeds and mortgages, so long as the 
papers grow out of and are intimately connected with his business 
transactions; the Missouri Supreme Court has distinguished between 
casualty insurance companies which settle claims made by third persons 
against their insured from companies which held themselves out to the 
public as being in the business of settling claims; one not a member 
of the bar may draw deeds, mortgages, notes and bills of sale when 
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these instruments are incident to transactions in which such person is 
interested, provided no charge is made. 

Since to constitute the practice of law, the acts must be performed 
on behalf of another, the vital question for determination in the instant 
cases is whether the acts performed by the Banks and summarized above 
are performed for themselves, as incidental to their duties as fiduciaries, 
or, on the other hand, from their very nature are performed on behalf 
of others. 

It is argued by the plaintiffs that fiduciaries in the administration of 
estate, are acting not for themselves but for the estate, for the creditors 
and beneficiaries. An estate is not a legal entity. It is neither a natural 
nor artificial person, but is merely a name to indicate the sum total of 
the assets and liabilities of a decedent or incompetent. Bright’s Estate 
v. Western Air Lines, 104 Cal. App. 2d 827, 232 P.2d 523, 524; Arnold 
v. Groobey, 195 Va. 214, 77 S.E.2d 382. Hence the fiduciary can hardly 
be said to be acting for the estate. While the fiduciary is a fiduciary 
of the creditors and also represents the interests of beneficiaries, Hewitt 
v. Sanborn, 103 Conn. 352, 378, he is not their agent. He does not 
derive his powers from them and he is not subject to their control. 
O’Connor v. Chiascione, 130 Conn. 304, 307. Often the rights of bene- 
ficiaries and creditors are conflicting. The fiduciary could not represent 
both in the true sense of the word. “Representation” of creditors and 
beneficiaries by a fiduciary merely means that in many instances he 


represents their interests and that many actions may be taken or suit 
brought by or against a fiduciary without those beneficially interested 
being made parties. Primarily, executors and administrators are court 
officers, subject to control, discipline, and removal for good cause. Judd 
v. City Trust & Savings Bank, supra, 12 N.E.2d 288, 292. Their rela- 
tionship to others is well expressed in this case, p. 293. 


“While it is true that a fiduciary, whether a trust company or a 
natural person, is answerable to creditors, distributors, beneficiaries, 
heirs, cestui’s que trustents, wards and the like, in that the estate must 
be administered with due regard for their interests, that is not destruc- 
tive of the proposition that the trustee has a very real, vital and substan- 
tial interest to conserve on his or its own account—a direct and primary 
interest, if you please. Responsibility for the proper execution of the 
trust vests solely in the fiduciary.” 


It is hard to conceive how a bank or trust company could exercise 
any of the powers given it by state and federal statute, if it could not 
engage in the acts and practices enumerated above. It cannot be an 
executor without probating wills, filing inventories, accounts and dis- 
tributions, handling tax matters and the like. It ¢éannot be an adequate 
estate manager without giving advice on the management of estates and 
the chief opportunity to do so is just before the drafting of the estate 
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instrument. Merrick v. American Security & Trust Co., 107 F.2d 271. 
276. It would be strange indeed if the legislatures conferred upon it 
these powers in the face of a statute or common law rule which denied it 
the right to exercise them. These statutes have not been challenged as 
unconstitutional in invading the Court’s judicial powers by authorizing 
acts constituting the practice of law. If they had been, the contention 
could not be upheld. Detroit Bar Ass’n v. Union Guardian Trust 
Co., supra, (Mich.) 276 N.W. 365, 368. 


The case of Grievance Committee v. Payne, 128 Conn. 325, relied 
upon by the plaintiffs, is not in conflict with these conclusions. That 
case did not turn, as does the present ones, upon whether the acts of 
the defendant were done on behalf of himself or on behalf of others. 
In the Payne case the acts were clearly performed for another for a fee 
and being legal in nature, constituted the practice of law. 


It follows that the Banks in performing the acts enumerated above 
are acting primarily for themselves in the proper exercise of their func- 
tions as fiduciaries under the state and federal statutes cited, and are 
not engaged in the practice of law, except in the one respect which will 
now be discussed. 


The practice of the Banks in permitting, in some instances, lay 
employees to represent them in Probate proceedings and hearings is 
improper. Such representation should always be by an attorney, either 


a salaried employee-attorney or outside counsel as the Bank may elect 
in the particular situation. While an individual may appear in the 
courts in proper person, a corporation, because of the very fact of its 
being a corporation, can appear only by attorney, regardless of whether 
it is interested in its own corporate capacity or in a fiduciary capacity. 
Detroit Bar Ass’n v. Union Guardian Trust Co., supra, (Mich.) 281 
N.W. 432, 433. The decisions of other states are in accord with this 
principle, as admitted in the defendants’ brief. Bennie v. Triangle 
Ranch Co., 73 Colo. 586, 216 P. 718. 


In conclusion the Banks’ activities set forth supra 1-11, and the 
Court’s rulings thereon, are summarized as follows: 


In giving general information to customers and prospective cus- 
tomers on such matters as Federal and State tax laws, inter vivos 
and testamentary trusts, wills, etc., as well as reviewing existing 
wills, where the Banks take no compensation and urge the cus- 
tomers to consult their own attorneys on their specific situations 
and have them draw any necessary instruments, the Banks are not 
engaged in the unauthorized practice of law but are performing these 
acts as incident to their authorized fiduciary business. Merrick v. 
American Security Trust Co., 107 F.2d 271, 276, 277; Groninger v. 
Fletcher Trust Co. (Ind.) 41 N.E.2d 140, 142. 
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In preparing and filing in the Probate Courts various applications, 
petitions, accounts, inventories and distributions pertaining to estates 
and trusts, conservatorships and guardianships, the Banks are perform- 
ing the ordinary and incidental services relative to trusts assumed by 
them under the statutes authorizing them to act as fiduciaries. Detroit 
Bar Ass’n v. Union Guardian Trust Co., supra, (Mich.) 276 N.W. 
$65, 371; Judd v. City Trust & Savings Bank, supra, (Ohio) 12 N.E.2d 
288, 293; Groninger v. Fletcher Trust Co., supra, (Ind.) 41 N.E.140, 
141. These acts may be performed by lay employees as well as lawyer 
employees. Under our informal probate procedures, it is not necessary 
that the mechanical act of signing and filing these papers be done by 
an attorney-employee as required in the second Detroit Bar Ass’n. 
opinion, 282 Mich. 707, 281 N.W. 42. The public interest is not en- 
dangered by the practices of the Banks in the preparation and filing of 
these papers through layman and the practices donot constitute the 
illegal practice of law. 


The Banks should appear in proceedings and hearings in the 
Probate Court only by attorney, who may be a salaried employee, or 
outside independent counsel. Detroit Bar Ass’n. v. Union Guardian 
Trust Co., supra, (Mich.) 281 N.W.432 433; Merrick v. American 
Security & Trust Co., 107 F.2d 271, 275. 


The work of preparing and filing tax returns, dealing with state and 
federal tax authorities and appearing in proceedings before them, may 
properly be done by regular employees of the Banks, either lawyers or 
laymen. Merrick v. American Security & Trust Co., supra, p. 278; 
Groninger v. Fletcher Trust Co., supra, (Ind.) 41 N.E.2d 140, 142. 

The practice of the Banks in carrying on all these activities through 
lay or lawyer employees except as noted does not conflict with the 
public interest and does not constitute the illegal practice of law or a 
violation of statute. 


Judgment may enter for the defendants in each case on the claim for 
an injunction from engaging in the acts and practices of the defendants 
as found by the Court, except that an injunction may issue against each 
defendant, under penalty of $10,000 restraining it from appearing and 
being represented in proceedings and hearings in the Probate Courts by 
lay employees. 

On the second claim for relief, a declaratory judgment may enter 
that none of the acts and practices of the defendants as found by the 
Court, either singly or in combination, constitute the unlawful practice 
of law or a violation of Secs. 7635, 7641 of the General Statutes, except 
that their appearing and being represented in proceedings and hearings 
in the Probate Courts by lay employees does constitute the illegal 
practice of law and a violation of these statutes. 





THE BANKING LAW JOURNAL 


Note Not Discharged by Verbal 
Renunciation Without Consideration 


An appellate court in New Jersey has decided an interest- 
ing case in the field of negotiable instruments. A father who 
had loaned money to his two sons in return for their promis- 
sory note was claimed to have cancelled the note subsequently 
by telling the sons “to forget about it.” When the father died 
the note was found in his wallet and one of the residuary 
legatees of his estate demanded that the note be collected 
by the executrix. 

The trial court, after submitting various questions to the 
jury, concluded ‘that the note had not been discharged. The 
appellate court affirmed this decision but pointed out that the 
lower court had reached its conclusion by incorrect reasoning. 
The lower court should have found that the note was a valid 
obligation of ‘the estate on two grounds. First, it had not been 
cancelled according to the provisions of the New Jersey Nego- 
tiable Instruments Law which specify that a note can be dis- 
charged only by being delivered to the maker or by a written 
instrument indicating cancellation of the obligation. And 
second, the decedent’s mere statement that the sons could for- 
get about the note was not sufficient to discharge the instrument 
under the state statute which permits instruments to be can- 
celled by an act which would discharge a simple contract, be- 
cause there was no legal consideration to support the discharge. 
In this respect the court pointed out that if there is no legal 
consideration, a motive, such as the love and affection alleged 
in this case, would not support the forgiving of an obligation. 
Etate of Kirschenbaum, Superior Court of New Jersey, Ap- 
pellate Division, 130 A.2d 640. The opinion of the court is as 
follows: 

GOLDMAN, SJ.A.D.—This is an appeal from a judgment of the 
County Court, Probate Division, dismissing the complaint of plaintiff 
executrix seeking an order directing her to surrender a certain promis- 
sory note to its makers. 

Plaintiff is the married daughter and executrix of Marcus Kirschen- 
baum who started a 5 and 10c business in Belmar and in August 1949 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1216. 
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turned it over to his three sons, Leon, Joseph and Morton. In May 
1950 Leon and Joseph executed a $40,000 promissory note to their 
father, payable on demand and representing a loan from him to help 
finance the business. He had borrowed $23,000 of this sum from a 
bank. The sons paid interest on the $23,000, but not on the remaining 
$17,000 which apparently came from decedent’s own pocket. By 
January 7, 1953 they had paid off the bank loan, and on January 12 
following Joseph and Leon gave their father their demand note of $17,000. 

On October 31, 1953 decedent executed a will by which he named 
plaintiff his executrix and, after making a number of specific bequests 
and devises, left his residuary estate to her, his three sons, and his friend 
Ann Schmerer in equal shares. After his death seven days later, the 
note was found in a wallet in the trousers he was wearing when he died. 
Defendant Schmerer subsequently made demand upon plaintiff executrix 
to collect the note for the benefit of the estate. She refused, taking the 
position that her father had forgiven and cancelled the obligation in 
favor of his sons just before his death. 

The executrix subsequently instituted this action, asserting that the 
note was not due and owing to the estate and demanding judgment 
directing her to surrender the note to Leon and Joseph Kirschenbaum. 
Defendant Schmerer answered, claiming that the note was a valid and 
existing obligation and as such formed part of the assets of the estate. 
By counterclaim she demanded judgment compelling plaintiff to institute 
the necessary proceedings for the collection of the note or, in the alterna- 
tive, surcharging her with $17,000 plus interest for failing to marshal 
estate assets. The County Court first heard the case without a jury, 
but then concluded that the matter should be tried to an advisory jury. 
This was done. 

At the trial plaintiff testified that her father had told her “he gave 
the boys the rest of the note; they didn’t owe him anything.” Her 
husband told of a visit by decedent to the Morris home in September 
1953, at which time he said that “the way he felt he didn’t have long 
to live and that he was now giving over the $17,000 that the boys 
owed on the note; that he no longer wanted that paid to him.” Leon 
Kirschenbaum, one of the makers of the note, testified that when his 
father came to the store in September 1953 to collect rent, he (Leon) 
offered to make another payment on the note, but decedent said “to 
forget about it; that he was forgiving the note.” Joseph Kirschenbaum, 
the other maker, related the same incident, his testimony being that his 
father had said, “Forget about it. You don’t owe it to us [me].” 
Plaintiff and her two brothers also testified that decedent never gave 
or offered to give his sons the note, or ever spoke about delivering it to 
them. 

The trial judge submitted three questions to the advisory jury for 
the return of special verdicts: 
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(1) Whether from the facts of the case decedent in or about 
September 1953 had “a conversation or conversations with his sons, 
daughter or son-in-law wherein he made a statement that he was cancel- 
ling or had cancelled the indebtedness.” 


(2) Whether “there is an executed agreement or do you find 
that there is an executory agreement. By agreement the court means 
an agreement to cancel the indebtedness. A contractual right, of course, 
can only be extinguished by another contract. An executed agreement 
is one in which nothing remains to be done by either party and where 
the entire transaction has been completed. An executory agreement is 
one in which something still remains to be done before the cancellation 
of the indebtedness was accomplished.” 


(3) Whether “there was love and affection existing between Marcus 
Kirschenbaum and his sons in September 1953, sufficient to support a 
cancellation of the indebtedness.” 

The court instructed the jury that if the agreement were found to 
be executory it need not answer the third question. The jury unani- 
mously answered “yes” to the first question; as to the second, it found 
the agreement executory, by a vote of 11-1. It was not called upon 
to answer the third question. The court then entered judgment for 
defendant Schmerer. 

It is apparent from the charge of the court that its theory was that 
if the transaction by which the note was alleged to have been forgiven 
could be regarded as executed, it would be effectively supported by 
evidence of love and affection as an adequate consideration, but if it was 
executory, a more substantial consideration would be required. Before 
the jury returned its special verdicts, counsel for plaintiff objected to 
the form of the second question because it called for a conclusion of law. 
There was a further objection on the ground that the answer to the 
first question was dispositive of the merits of the case. 

The trial judge misconceived the law applicable to the particular 
question presented. That question was a purely legal one and the case 
should have been decided without submitting any of the questions to 
a jury. However, the result at which the trial court arrived was correct 
as a matter of law, assuming the truth of the facts adduced by plaintiff. 
Her contention that there was a discharge or renunciation of the note 
was properly rejected. 

The obligation here involved was a promissory note, so that any 
claimed discharge or renunciation would be governed by the provisions 
of sections 119 and 122 of the Uniform Negotiable Instruments Act, 
RS. 7:2-119 and 7:2-122, N.JIS.A. The first of these sections provides 
that negotiable instruments may be discharged in various ways, among 
them: 
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“III. By the intentional cancellation thereof by the holder; 
“TV. By any other act which will discharge a simple contract 
for the payment of money; 


RS. 7:2-122, N.J.S.A., dealing with renunciation, provides: 


“The holder may expressly renounce his rights against any 
party to the instrument, before, at or after its maturity; an abso- 
lute and unconditional renunciation of his rights against the 
principal debtor made at or after the maturity of the instru- 
ment discharges the instrument; but a renunciation must be in 
writing, unless the instrument is delivered up to the person 
primarily liable thereon.” 


These two provisions should be read together. 

Under the English common law, if the holder of a negotiable instru- 
ment relinquished his rights against the party primarily liable thereon 
and forgave him his obligation, the irrevocable discharge of such 
party would result despite the absence of any consideration. Foster v. 
Dawber (1851), 6 Exch. 839, 851; 155 Eng.Repr. 785. All that was neces- 
sary was that the relinquishment be accompanied by appropriate and 
express words. Dingwall v. Dunster (1779), 1 Doug.K.B. 247, 99 Eng. 
Repr. 161. This method of discharge, known as “renunciation,” was un- 
questionably an anomalous doctrine, permitting as it did the irrevocable 
surrender of absolute rights by an act purely formal, and abrogating to 
that extent the common law dogma of consideration. The doctrine un- 
doubtedly stemmed from a rule of the civil law adopted by the law 
merchant, and subsequently incorporated into the common law. Note, 12 
Va.L.Rev. 414, 415-417 (1926); Byles on Bills (5th Amer. ed.), 322; 
Foster v. Dawber, above; McGlynn v. Granstrom, 169 Minn. 164, 210 
N.W. 892 (Sup.Ct.1926); Jones v. Wetlin, 39 Wyo. 331, 271, P. 217, 69 
A.L.R. 840 (Sup.Ct.1928) ; Gannon v. Bronston, 246 Ky. 612, 55 S.W.2d 
358, 86 A.L.R. 324 (Ct.App.1932) . 

The doctrine of renunciation as one method of discharging liability 
upon a negotiable instrument was expressly included in section 62 
of the English Bills of Exchange Act, 45 & 46 Vict., c. 61, enacted in 
1882, “renunciation” there being used in its technical sense as applying 
to a gratuitous waiver of a claim. Though such renunciation could, 
previous to the enactment of the English act, be made by parol, it 
was deemed best by those who drafted the act to modify that rule, 
conforming it to the Scotch law, and to require such gratuitous waiver 
to be in writing unless the note or bill of exchange were delivered up. 
Chalmers, Bills of Exchange (9th ed. 1927), 250; McGlynn v. Grans- 
trom, above. Section 122 of the Uniform Negotiable Instruments Act 
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substantially incorporates section 62 of the English Bills of Exchange 
Act into the American statute. 

The language of section 122 (R.S. 7:2-122 N.J.S.A.) is unmistake- 
able: it requires that the renunciation either be in writing or the negoti- 
able instrument itself be delivered up to the person primarily liable 
thereon. Had there been an appropriate writing or delivery up of 
the note in this case, it would not have mattered that what the 
decedent did was purely voluntary and without consideration. But 
there was neither a writing nor a delivery, and so no renunciation within 
the meaning of R.S. 7:2-122,N.J.S.A. 


However, plaintiff contends that decedent’s statement that he was 
forgiving the note—his sons were to forget about; they owed him 
nothing—constituted a discharge (plaintiff loosely uses the word 
“cancellation”) of the obligation under R.S. 7:2-119, N.J.S.A. There 
was, of course, no payment of the note, R.S. 7:2-119(I) and (II), 
N.J.S.A., nor an “intentional cancellation thereof by the holder,” RS. 
7:2-119 (III), N.J.S.A. Cancellation calls for an intentional act upon 
the instrument itself, such as destroying it, McDonald v. Loomis, 233 
Mich. 174, 206 N.W. 348 (Sup.Ct.1925), or defacing it by marking it 
cancelled, Washington Loan & Trust Co. v. Colby, 71 App.D.C. 236, 108 
F.2d 743 (App.D.C.1940), or the like. See the cases collected in Bran- 
nan, Negotiable Instrument Law (7th ed. 1948), § 119(3), pp. 1112 ff.; 
and Copp v. Van Vleck, 104 N.J.Eq. 129, 144 A. 450 (Ch. 1929). It 
is conceded that the note was retained by decedent and remained in 
his possession, unmarked and physically unimpaired until the moment 
of death. 


The argument is that there was a discharge of the note under RS. 
7:2-119(IV), N.JS.A., by an act which would discharge a simple con- 
tract for the payment of money. 6 Williston on Contracts (rev. ed. 
1938), § 1793, pp. 5102-3, lists 21 different ways in which a contractual 
duty may be discharged. Of these only two seem at all applicable 
here: “renunciation” and “cancellation.” We have discussed cancella- 
tion. “Renunciation” is used by Williston in its general sense, and 
not in the technical sense of section 122 of the Negotiable Instruments 
Act. It would be wrong to read the provisions of that section into 
R.S. 7:2-119(IV), N.J.S.A., so as to create a special statute of frauds 
applicable to the discharge of negotiable instruments other than by 
payment. We must not fall into the error of some American courts—a 
distinct minority, by the way—in assuming that renunciation in 
section 122 of the uniform act, is a generic term synonymous with 
discharge under section 119. 


Section 122 has reference to no other method of discharge than a 
technical renunciation, as that term was understood at common law 
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in dealing with negotiable instruments. A renunciation valid under 
R.S. 7:2-119(IV), N.J.S.A., does not have to meet the requirements of 
R.S. 7:2-122, N.J.S.A. Under the latter, no consideration is required if 
there is a writing or a delivery up of the instrument. Under the former, 
the renunciation may be verbal, but consideration is required. Jones v. 
Wettlin and Gannon v. Bronston, above, discuss this difference at some 
length, the latter decision setting out an extensive list of authorities, 
the overwhelming majority of which support the view we have ex- 
pressed. Consult also, Annotations, 69 A.L.R. 846 (1930); 86 A.L.R. 
$34 (1933); 121 A.L.R. 1353 (1939); Beutel’s Brannan, Negotiable 
Instruments Law (7th ed. 1948), § 119(4), pp. 1114 ff.; 6 Williston on 
Contracts (rev. ed. 1938), §§ 1832-1833, pp. 5184, 5186; 4 Ibid., § 1189, 
p. 3416; Note, 12 Va.L.Rev. 414 (1926). 


Decedent’s mere statement that his sons could forget about the 
note, that they owed him nothing, was not sufficient to discharge the 
instrument under R.S. 7:2-119(IV), N.J.S.A., for there was no legal 
consideration to sustain the discharge. Plaintiff seeks to spell out a 
consideration of love and affection. In the first place, there is nothing 
in the record to show that what decedent did was motivated by, or 
given in return for, love and affection. But that aside, motive is not 
the same thing as consideration. Consideration is a present exchange 
bargained for in return for a promise. “If there be no legal considera- 
tion, no motive such as love and respect, or friendship for another, . . . 
or a desire to equalize the shares in an estate, or to provide for a child 
...”, is sufficient to support the forgiving of an obligation, as is claimed 
here. 1 Williston, op. cit., §111, pp. 377-8. “A moral obligation 
which has at no time been a legal duty will not, according to the great 
weight of authority, afford a consideration for the promise.” Pascali 
v. Hempstead, 8 N.J. Super. 40, 43, 73 A.2d 201 (App.Div.1950). 


It has been loosely said that love and affection is sufficient con- 
sideration to support an executed contract, but will not support an 
executory one. 1 Williston, op. cit. § 110, p. 375; 12 Am.Jur., Contracts, 
§ 78, p. 569 (1938); 17 C.J.S., Contracts, § 91, p. 438 (1939). Love 
and affection, unaccompanied by a pecuniary or material benefit, will 
not constitute a sufficient consideration to support a simple contract 
or an action to redress its breach. Cockrell v. McKenna, 103 N.J.L. 
166, 169, 134 A. 687, 48 A.L.R. 234 (E.&A.1926). While it is some- 
times stated that love and affection is a good consideration in instru- 
ments of conveyance, Ibid., the more accurate rationale is that an 
executed conveyance under seal imports a solemn act which the parties 
intend to be binding without further consideration, and the courts 
will enforce their intent in such case. See United’& Globe Rubber Mfg. 
Co. v. Conard, 80 N.J.L. 286, 291, 78 A. 203 (E.&A.1910). Thus, love 
and affection was of no legal significance in the present case. 
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substantially incorporates section 62 of the English Bills of Exchange 
Act into the American statute. 

The language of section 122 (R.S. 7:2-122 N.J.S.A.) is unmistake- 
able: it requires that the renunciation either be in writing or the negoti- 
able instrument itself be delivered up to the person primarily liable 
thereon. Had there been an appropriate writing or delivery up of 
the note in this case, it would not have mattered that what the 
decedent did was purely voluntary and without consideration. But 
there was neither a writing nor a delivery, and so no renunciation within 
the meaning of R.S. 7:2-122,N.J.S.A. 


However, plaintiff contends that decedent’s statement that he was 
forgiving the note—his sons were to forget about; they owed him 
nothing—constituted a discharge (plaintiff loosely uses the word 
“cancellation”) of the obligation under R.S. 7:2-119, NJ.S.A. There 
was, of course, no payment of the note, R.S. 7:2-119(I) and (II), 
N.J.S.A., nor an “intentional cancellation thereof by the holder,” RS. 
7:2-119 (III), N.J.S.A. Cancellation calls for an intentional act upon 
the instrument itself, such as destroying it, McDonald v. Loomis, 233 
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cancelled, Washington Loan & Trust Co. v. Colby, 71 App.D.C. 236, 108 
F.2d 743 (App.D.C.1940), or the like. See the cases collected in Bran- 
nan, Negotiable Instrument Law (7th ed. 1948), § 119(3), pp. 1112 ff.; 


and Copp v. Van Vleck, 104 N.J.Eq. 129, 144 A. 450 (Ch. 1929). It 
is conceded that the note was retained by decedent and remained in 
his possession, unmarked and physically unimpaired until the moment 
of death. 


The argument is that there was a discharge of the note under RS. 
7:2-119(IV), N.J.S.A., by an act which would discharge a simple con- 
tract for the payment of money. 6 Williston on Contracts (rev. ed. 
1938), § 1793, pp. 5102-3, lists 21 different ways in which a contractual 
duty may be discharged. Of these only two seem at all applicable 
here: “renunciation” and “cancellation.” We have discussed cancella- 
tion. “Renunciation” is used by Williston in its general sense, and 
not in the technical sense of section 122 of the Negotiable Instruments 
Act. It would be wrong to read the provisions of that section into 
R.S. 7:2-119(IV), N.J.S.A., so as to create a special statute of frauds 
applicable to the discharge of negotiable instruments other than by 
payment. We must not fall into the error of some American courts—a 
distinct minority, by the way—in assuming that renunciation in 
section 122 of the uniform act, is a generic term synonymous with 
. discharge under section 119. 


Section 122 has reference to no other method of discharge than a 
technical renunciation, as that term was understood at common law 
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in dealing with negotiable instruments. A renunciation valid under 
R.S. 7:2-119(IV), N.J.S.A., does not have to meet the requirements of 
RS. 7:2-122, N.J.S.A. Under the latter, no consideration is required if 
there is a writing or a delivery up of the instrument. Under the former, 
the renunciation may be verbal, but consideration is required. Jones v. 
Wettlin and Gannon v. Bronston, above, discuss this difference at some 
length, the latter decision setting out an extensive list of authorities, 
the overwhelming majority of which support the view we have ex- 
pressed. Consult also, Annotations, 69 A.L.R. 846 (1930); 86 A.L.R. 
$34 (1933); 121 A.L.R. 1353 (1939); Beutel’s Brannan, Negotiable 
Instruments Law (7th ed. 1948), § 119(4), pp. 1114 ff.; 6 Williston on 
Contracts (rev. ed. 1938), §§ 1832-1833, pp. 5184, 5186; 4 Ibid., § 1189, 
p. 3416; Note, 12 Va.L.Rev. 414 (1926). 


Decedent’s mere statement that his sons could forget about the 
note, that they owed him nothing, was not sufficient to discharge the 
instrument under R.S. 7:2-119(IV), N.J.S.A., for there was no legal 
consideration to sustain the discharge. Plaintiff seeks to spell out a 
consideration of love and affection. In the first place, there is nothing 
in the record to show that what decedent did was motivated by, or 
given in return for, love and affection. But that aside, motive is not 
the same thing as consideration. Consideration is a present exchange 
bargained for in return for a promise. “If there be no legal considera- 
tion, no motive such as love and respect, or friendship for another, . . . 
or a desire to equalize the shares in an estate, or to provide for a child 

. .’, is sufficient to support the forgiving of an obligation, as is claimed 
here. 1 Williston, op. cit., §111, pp. 377-8. “A moral obligation 
which has at no time been a legal duty will not, according to the great 
weight of authority, afford a consideration for the promise.” Pascali 
v. Hempstead, 8 N.J. Super. 40, 43, 73 A.2d 201 (App.Div.1950). 


It has been loosely said that love and affection is sufficient con- 
sideration to support an executed contract, but will not support an 
executory one. 1 Williston, op. cit. § 110, p. 375; 12 Am.Jur., Contracts, 
§ 78, p. 569 (1938); 17 C.J.S., Contracts, § 91, p. 438 (1939). Love 
and affection, unaccompanied by a pecuniary or material benefit, will 
not constitute a sufficient consideration to support a simple contract 
or an action to redress its breach. Cockrell v. McKenna, 103 N.J.L. 
166, 169, 134 A. 687, 48 A.L.R. 234 (E.&A.1926). While it is some- 
times stated that love and affection is a good consideration in instru- 
ments of conveyance, Ibid., the more accurate rationale is that an 
executed conveyance under seal imports a solemn act which the parties 
intend to be binding without further consideration, and the courts 
will enforce their intent in such case. See United & Globe Rubber Mfg. 
Co. v. Conard, 80 N.J.L. 286, 291, 78 A. 203 (E.&A.1910). Thus, love 
and affection was of no legal significance in the present case. 
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Taking plaintiff's proofs on face, they fail to establish that the 
requirements of either R.S. 7:2-122, N.J.S.A., or RS. 7:2-119, NJS.A., 
were satisfied in any way. The trial judge arrived at the correct result. 
Our appellate function is, of course, to review the judgment before us, 
not the reasoning by which it was reached. 

Affirmed 


Illinois Currency Exchange Act Held 
| Unconstitutional 


Plaintiffs who were in the business of selling and issuing 
money orders in the state of Illinois brought suit against the 
Attorney General of the state and other officials to have them 
enjoined from enforcing provisions of the Illinois Community 
Currency Exchange Act on the grounds that the Act violated 
the 14th Amendment to the Federal Constitution. The Cur- 
rency Exchange Act establishes a system of regulation of 
currency exchanges throughout Illinois. It requires a license, 
the payment of fees, and insurance, by community currency 
exchanges as defined in Section 81 of the Act. Section 81 
defines a community currency exchange as any person, firm, 
association, partnership or corporation engaged in the business 
of selling or issuing money orders “other than United States 
Post Office money orders, American Express Company money 
orders, Postal Telegraph Company money orders, or Western 
Union Telegraph Company money orders.” 

The plaintiffs claimed that this Act was discriminatory and 
therefore in violation of the 14th Amendment to the Federal 
Constitution in that it prevented them from conducting a busi- 
ness of selling and issuing money orders whereas it specifically 
exempted the American Express Company from the require- 
ments of the Act. In reaching a decision favoring the plaintiffs, 
the court, which was the United States District Court in the 
northern district of Illinois, relied heavily on a Wisconsin 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 119. 
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District Court case where almost this exact point had been 
litigated. The Wisconsin Court had held that it was the in- 
clusion in the definition of the term “community currency ex- 
change” of one who, though not engaged in the check-cashing 
business, ordinarily designated by that term is engaged in 
the business of selling or issuing money orders, coupled with 
the exemption of a company engaged in that very business 
which rendered the statute discriminatory and unconstitutional. 
Although the Court based its decision squarely upon the pre- 
cedent of the Wisconsin decision, it added that the real difficulty 
with the Illinois Act was that it denied everyone but the 
American Express Company the opportunity to demonstrate 
financial responsibility in issuing and selling money orders. 
The court took this position, even though it realized that the 
real purpose of the Act was to eliminate irresponsible, fly-by- 
night companies and that the exemption in the Act merely 
reflected the high integrity and financial responsibility of 
American Express. Doud v. Hodge, United States District 
Court, N. D. Illinois, 146 F.Supp. 887. The opinion of the 
court is as follows: 


HOFFMAN, D.J.—The plaintiffs, George W. Doud, Donald Q. 
McDonald and J. Wesley Carlson, a partnership doing business as 
Bondified Systems, and Eugene Derrick, agent of said partnership, seek 
to enjoin the defendants from enforcing the provisions of the Illinois 
Community Currency Exchange Act (Ill.Rev.Stat.1955, c. 16/2, §§ 30- 
56.3) against them on the ground that it violates the Fourteenth Amend- 
ment to the federal constitution in that it discriminates unlawfully 
against them and in favor of the American Express Company. The 
defendants are the Auditor of Public Accounts of the State of Illinois, 
the Attorney General of the State of Illinois, and the State’s Attorney 
of Cook County, Illinois. 


After all of the evidence was heard, this court, pursuant to a memo- 
randum of February 4, 1955, 127 F.Supp. 853, dismissed the complaint 
for want of jurisdiction. Brief findings of fact and conclusions of law 
were entered on February 9, 1955. Our order dismissing the complaint 
was reversed by the Supreme Court, 350 U.S. 485, 76 S.Ct. 491, March 
26, 1956, which remanded the case to us. Having considered the evid- 
ence and the briefs previously filed by the parties, we are ready to 
determine whether or not the ptaintiffs are’ entitled to the relief they 
seek. nee 


’' 

























THE BANKING LAW JOURNAL 





866 


The Illinois Community Currency Exchange Act establishes a system 
of regulation of currency exchanges throughout the state and requires 
among other things, a license, the payment of fees, bonds, insurance, 
annual reports, etc. The provisions of the Act apply to all community 
currency exchanges as that term is defined in § $1 of the Act. It is in 
the definition of a currency exchange, however, that the alleged dis- 
criminatory provision appears. Section $1 provides: 





“‘Community currency exchange’ means any person, firm, 
association, partnership or corporation, . . . engaged at a fixed 
and permanent place of business, in the business or service of, 
and providing facilities for, cashing checks, drafts, money orders 
or any other evidences of money acceptable to such community 
currency exchange, for a fee or service charge or other considera- 
tion, or engaged in the business of selling or issuing money orders 
under his or their or its name, or any other money orders ( other 
than United States Post Office money orders, American Express 
Company money orders, Postal Telegraph Company money orde:s, 
or Western Union Telegraph Company money orders) , or engaged 
in both businesses, or engaged in performing any one or more 
of the foregoing services.” (Emphasis added.) 


The plaintiffs, who sell “Bondified” Post Card Checks and Money 
Orders under a license from Checks, Inc.,1 a Minnesota corporation 
which owns the registered trade mark, contend, and the evidence sus- 
tains, that they operate their business in substantially the same manner 
as that of the American Express Company—i.e., they confine their 
operations to selling and issuing money orders, and this business is 
conducted through authorized agents,? located principally in retail 
establishments such as drug and grocery stores. Yet the plaintiffs are 
unable to operate lawfully under the Act since § 38 prohibits a currency 
exchange from being conducted as a part of another business and even 
if they could overcome this obstacle, they would be required to obtain 
a separate license for each agency and to pay the numerous license and 
inspection fees for each outlet. American Express, on the other hand, 
is relieved of all these burdens. 

The defendants have raised several preliminary matters in addition 
to the point previously dealt with by this court and the Supreme Court. 
Defendants claim that the plaintiffs may not invoke the equitable 
powers of this court because they have not come into equity with clean 
hands. For this they rely on two matters: (1) On the partnership money 
1 The license agreement with Checks, Inc., was entered into by the corporation organ- 

- ized by three plaintiffs, Bondified Systems, Inc. In accordance with its terms, however, 
the license was assigned to the partnership formed by the same three persons. 
2 Plaintiffs. in recognition of the fact that they cannot operate legally under the Illinois 


Act, have established to date only one agency in this state although they have 120 in 
operation in Northern Indiana. 
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order forms the word “Licensed” appears at the bottom of the form in 
small letters opposite the word “Bonded”. This is said to amount to a 
fraud on the public by implying that plaintiffs are licensed under the 
Illinois Currency Exchange Act. (2) The operation by the partnership 
under a license from Checks, Inc., is said itself to constitute a fraud 
because no license of a trade mark may be made unless accompanied 
by a transfer of the business. 

The defense of unclean hands could be summarily disposed of by 
reference to a similar charge made in Toomer v. Witsell, 1948, 334 U.S. 
$85, 68 S.Ct. 1156, 92 L.Ed. 1460. The Supreme Court noted that 
some of the plaintiffs had previously been convicted of violations of the 
statutes whose validity they attacked. 


“The District Court held that this previous misconduct, not 
having any relation to the constitutionality of the challenged 
statutes, did not call for application of the clean hands maxim. 
We agree.” 334 US. at page 393, 68 S.Ct. at page 1160; and see 
opinion of the District Court E.D.S.C.1947, 73 F.Supp. $71, 374. 


Since the defendants vigorously urge this point, we will go beyond the 
short answer. While the use of the word “Licensed” might appear 
ambiguous to us, no evidence was introduced to show that the public 
is enticed into purchasing Bondified Money Orders by reason of their 
belief that the plaintiffs hold a license under the Currency Exchange 
Act. Moreover, we were persuaded by the plaintiffs’ sincerity in ex- 
plaining that they intended the expression to refer to a license from 
Checks, Inc., to handle Bondified Money Orders. This conduct is clearly 
not of such a nature as to bar the plaintiffs from relief. 

With respect to the license of the trade mark “Bondified” from 
Checks, Inc., defendants contend that the attempt to license the use of 
a trade mark without a concurrent transfer of the business itself was 
ineffective and a fraud. Even if it is assumed that the same principles 
apply to service marks as to ordinary trade marks, a license may be 
made of a mark other than as an incident of a transfer of business so 
long as the agreement is not merely a “naked” license agreement. E. I. 
du Pont de Nemours & Co. v. Celanese Corp. of America, 1948, 167 F.2d 
484, 35 C.C.P.A., Patents, 1061, 3 A.L.R.2d 1213 (decided without benefit 
of the liberalizing provisions of the Lanham Act). In that case the 
court approved an agreement under which the licensor established 
certain standards for the licensee to follow in making the product under 
the assigned trade mark. A trade mark license is valid if it provides for 
“supervisory control of the product or services.” Arthur Murray, Inc., 
v. Horst, D.C.D. Mass. 1953, 110 F.Supp. 678, 679. The “Operator Con- 
tract” (Pl. Ex. 5) between Checks, Inc., and Bondified Systems, Inc., 
through which the plaintiffs are authorized to deal in Bondified checks 
and money orders, contains numerous controls and standards which 
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Bondified Systems and its agencies must meet and is much more than a 
“naked” license agreement. 

The plaintiffs have, we believe, sufficiently demonstrated the im- 
minence of irreparable injury, entitling them to injunctive relief. See 
Toomer v. Witsell, 1948, 334 U.S. 385, 391-392, 68 S.Ct. 1156, 92 L.Ed. 
1460. While the defendants allege that their threats to enforce the Act 
were general and call attention to the fact that they have taken no 
legal action against the plaintiffs,* they conceded that plaintiffs will be 
required to qualify under the Act and that they will enforce it against 
plaintiffs when the latter violate it, which admittedly they are doing 
now. The defendant officials were not apprised of a violation until 
shortly before plaintiffs filed their complaint. To operate as a currency 
exchange without first securing a license subjects the plaintiffs to a 
criminal prosecution and the penalty of a heavy fine, or imprisonment, 
or both. In the meantime the plaintiffs, presumably to avoid further 
possible penalties, are withholding establishment of additional agencies 
and losing the opportunity to conduct and expand their business. 

We turn now to the constitutional validity of the Currency Ex- 
change Act as applied to these plaintiffs. In Currency Services, Inc., 
v. Matthews, D.C.W.D. Wis.1950, 90 F.Supp. 40, a federal three judge 
court enjoined enforcement of the Wisconsin currency exchange statute, 
which was virtually identical to the Illinois statute, on the ground that 
it violated the equal protection clause of the Fourteenth Amendment. 
The plaintiff in the Matthews case, like these plaintiffs, engaged only 
in the business of issuing money orders. The Wisconsin court held: 


“It is the inclusion, in the definition of the term ‘community 
currency exchange’, of one who, though not engaged in the 
check-cashing business ordinarily designated by that term is 
‘engaged in the business of selling or issuing money orders’, 
coupled with the exemption of a company engaged in that very 
business, which, it seems to us, renders the statute discriminatory 
and unconstitutional as applied to the plaintiff corporation or to 
any other person or firm engaged in the business of selling or 
issuing money orders but not in the ordinary business of a cur- 
rency exchange.” 90 F.Supp. at page 45. 


We approve the reasoning and conclusions of the Wisconsin court and 
see no reason to depart from them in this case. 


3 The State’s Attorney of Cook County contends that he should not be made a party 
to this proceeding because the plaintiffs’ only agency operating at the moment is not 
-located in Cook County, the territorial limit of his authority. The injunctive relief 
requested, however, is intended to prevent interference with operation of plaintiffs’ business 
in the future. Moreover, the plaintiffs themselves are located in Cook County, and any 
attempts to enforce the Act would have to be directed primarily against them in that 


jurisdiction. 
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The fact that the constitutionality of the Illinois Act was previously 
sustained by the Illinois Supreme Court in McDougall v. Lueder, 1945, 
389 Ill. 141, 58 N.E.2d 899, 156 A.L.R. 1059, is not conclusive. A close 
examination of the McDougall opinion discloses that the court based 
its conclusion that the classification was reasonable on the ground that 
the legislature was concerned only with regulating local community 
exchanges, as opposed to world-wide operations. This point was 
answered in the Matthews case: 


“While it is true that American Express operates on a world- 
wide scale, this does not alter the fact that its Wisconsin opera- 
tions are not at all different from those contemplated by plaintiff 
corporation and would be subject to the provisions of the statute 
if carried on by any one other than American Express or its 
agents.” 90 F.Supp. at page 44. 


While we accord great respect to the views of the Illinois Supreme Court, 
it does not appear that that court had occasion to consider the full 
extent of the Act’s discriminatory effect. Moreover, it is difficult to 
accept the attempt to explain the exemption of American Express on 
the basis that regulation of that company is not required in order to 
protect local interests. The evidence here, while not entirely clear, tends 
to show that American Express has no license to transact business in 
this state, is not subject to any form of state regulation, does not always 
require bonds of its agents, as plaintiffs do, and may even be able 
successfully to avoid service of process by the courts of this state. 


It is further suggested that the real purpose of the Act was to 
eliminate irresponsible fly-by-night companies, and the exemption merely 
reflected the high integrity and financial responsibility of American 
Express which is unique in its field. No one denies these facts. Nor 
do we suggest that the legislature could not establish reasonable stan- 
dards of financial responsibility which all would be required to meet to 
qualify for an exemption. But the difficulty with this Act is that it denies 
everyone but American Express the opportunity to demonstrate financial 
responsibility or the adoption of adequate safeguards to protect the 
public. The plaintiffs, who have adopted a number of precautionary 
measures to insure protection of their customers, have no opportunity 
to prove their trustworthiness. Moreover, at least one of the provisions 
of the Act cannot be reconciled with standards of financial responsibility. 
Under § 38 the plaintiff Derrick, who has an established Bondified 
agency, is prohibited from selling Bondified money orders in connection 
with his drug store business, but he was permitted to sell American 
Express money orders at the same store in 1948 and 1949. This re- 
striction exists quite apart from the requirements of licensing and fees. 
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While the plaintiffs have only begun their business,‘ other Bondified 
licensees have operated for ten years or more and have conducted a 
substantial and, so far as this record shows, a responsible business. 
We are unable to find a reasonable basis on which to sustain the classi- 
fication expressed in the Illinois Currency Exchange Act. 


In view of the Illinois Supreme Court’s statement in the McDougall 
case that “The General Assembly would surely never have passed the 
act if they had thought the said companies [i.e., American Express, 
Postal Telegraph and Western Union] would be made subject to its 
rules and regulations,” 389 Ill. at page 151, 58 N.E.2d at page 904, an 
injunction will issue restraining the defendants from enforcing the pro- 
visions of the Community Currency Exchange Act against the plaintiffs, 
so long as they engage only in the business of issuing and selling money 
orders. 


Counsel for the plaintiffs will prepare and submit to the court on 


or before June 15, 1956, findings of fact, conclusions of law and a judg- 
ment order in keeping with the views herein expressed. 


4 Nevertheless, in their first year of operation the plaintiffs sold over $1,400,000 of money 
orders in Northern Indiana alone. 





Drawee Banks Liable for Paying Checks 
With Forged Indorsements 


A case which illustrates the difference between the laws 
of various states has been decided by the Court of Appeals of 
Maryland. An employee of an insurance company had for 
some years been submitting claims to the insurance company 
from his office in Maryland. The claims were fictitious but 
were paid by the insurance company which had its home office 
in Boston. The company would fill out its checks and send 
them to its agent in Maryland who would cash them or de- 
posit them in his account. They would then be sent for collec- 
’ tion to the drawee banks, two of which were in Boston and one 
of which was in Baltimore. When this fraudulent scheme was 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1210. 
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discovered, the insurance company’s surety reimbursed the 
insurance company and then brought suit against the drawee 
banks. 

Essentially the decision involved whether the law of Mass- 
achusetts or Maryland would apply. If it were the law of 
Massachusetts, the drawee banks would not be liable since 
checks in that jurisdiction made payable to fictitious payees 
were legally payable to the bearer and as such, when negotiated 
by delivery needed no indorsements. This meant that the in- 
surance company would be bound on the checks and that the 
drawee banks had not wrongfully paid them. If on the other 
hand Maryland law governed, the checks were not rendered 
payable to bearer and proper endorsements were necessary to 
relieve the banks from responsibility for cashing them. The 
court, after considering very thoroughly the law of contracts 
and negotiable instruments decided that there had been no 
delivery of the checks in Massachusetts, even though they had 
been drawn there. The checks were in effect nullities until they 
were delivered, which of course happened in Maryland. Since 
Maryland law applied, the drawee banks were liable on the 
checks. John Hancock Mutual Life Insurance Company v. 
Fidelity-Baltimore National Bank and Trust Company, etc., 
Court of Appeals of Maryland, 129 A.2d 815. The opinion 
of the court is as follows: 


PRESCOTT, J.—Three judgments were entered in the Superior 
Court of Baltimore City, after the court had sustained demurrers of 
the several defendants to three separate amended declarations as par- 
ticularized, without leave to the plaintiff to amend. The three appeals 
are taken therefrom and are joined because all three cases involve sub- 
stantially the same questions of law. 

The several amended declarations show that John Hancock Mutual 
Life Insurance Company, (Hancock) the appellant (legal plaintiff) , 
has its principal office in Boston, Massachusetts, and maintained a 
branch office in Baltimore, Maryland, which was managed by a then 
trusted employee, one Robert J. Wright. Hancock had outstanding a 
fidelity bond or policy with The Employers’ Liability Assurance Corpora- 
tion, Ltd. (the “use” plaintiff), hereinafter referred to as “Employers’”, 
insuring it against loss sustained by reason of the defalcation or dis- 
honesty of trusted employees. At that time, Hancock maintained three 
separate checking accounts, one in Baltimore, with the then Fidelity 
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Trust Company, and two in Boston, one with the Second National Bank 
of Boston, and the other with the First National Bank of Boston. Begin- 
ning with July, 1949, Wright, in his capacity as manager of its Baltimore 
office, began to present to Hancock a series of fictitious claims on behalf 
of supposed Maryland claimants. On receiving these claims in Massa- 
chusetts, Hancock, acting in the belief that the claims were genuine, 
drew its checks in payment and mailed them to its Baltimore office, to 
be from there delivered to the purported claimants, the payees named 
in the checks. On reaching Hancock’s Baltimore office, the checks were 
taken possession of by Wright, who indorsed them with the names of 
the fictitious payees, and then deposited or cashed the checks with 
either the Calvert Bank or the Equitable Trust Company. These two 
banks, in turn, would then indorse the checks with their own names, 
specifically guarantee the prior indorsements, and collect the proceeds 
from the several drawee banks, one in Baltimore and two in Boston. 
Hancock discovered the fraud sometime in the year 1952, and immedi- 
ately notified or caused to be notified all concerned, including the 
appellees in these cases. 

On ascertaining the full amount of its loss occasioned by the pay- 
ment of the checks, Hancock made claim under its policy of fidelity 
insurance on Employers’, the “use” of plaintiff below. Following this, 
Hancock made a written assignment of its claims on the checks to 
Employers’ and received $38,185.61 payment in full of all the checks in- 
volved in these cases. A brief summary of the three cases shows the 
following pertinent facts: 


Case No. 1.—Superior Court File No. 30123—This case, against 
Fidelity-Baltimore National Bank & Trust Company, as successor to 
the Fidelity Trust Company, involves fourteen (14) checks, totaling 
$30,303.05. Eight of the checks, totaling $5,506.80, were drawn on the 
Fidelity Trust Company, and cashed at the Calvert Bank. Five (5) of 
the checks, totaling $24,293.91, were drawn on the Second National 
Bank of Boston, and cashed at the Calvert Bank. One (1) check, for 
$502.34, was drawn on The First National Bank of Boston, and cashed 
at the Calvert Bank. 


Case No. 2—Superior Court File No. 30404—This case, against both 
Fidelity-Baltimore National Bank & Trust Company and The Equit- 
able Trust Company, involves three (3) checks, totaling $2,219. These 
checks were all drawn on the Fidelity Trust Company and cashed at 
The Equitable Trust Company. 


Case No. 3—Superior Court File No. 30405—This case, against The 
Equitable Trust Company alone, involves three (3) checks, totaling 
$5,663.56. Two (2) of the checks, totaling $5,118.56, were drawn on The 
Second National Bank of Boston. One (1) of the checks, for $545, was 
drawn on The First National Bank of Boston. As to all of these checks, 


- 
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the appellee The Equitable Trust Company is a collecting or inter- 
mediary bank. 

Following the filing of the three amended declarations in these cases, 
the several defendants filed demands for particulars, in each of which 
the sole question asked was—“Under what jurisdiction did the plaintiff 
issue the checks referred to in the amended declaration?” To each of 
the demands the plaintiff filed a bill of particulars, giving as the one 
answer, that “The checks referred to in the amended declaration were 
drawn in the plaintiff's home office in Boston, Massachusetts. They 
were then mailed to the plaintiff's branch office in Baltimore, Maryland, 
to be there issued and from there delivered to the payees named on the 
checks.” 

The several appellees, each, then filed demurrers to the respective 
amended declarations as particularized, and the trial court sustained 
the demurrers, without leave to amend. 

The question presented for our decision is: Was this ruling of the 
trial court correct? It is conceded by the appellees the cases turn upon 
whether the law of Massachusetts or the law of Maryland applies to 
checks drawn as above, so as to render them payable to bearer or not 
payable to bearer. Without setting forth in detail the statutes involved, 
it is conceded by both sides that the Massachusetts statute, Ann.Laws 
of Mass. (1944) Ch. 107, Sec. 31, makes checks payable to the order 
of fictitious or non-existing persons, under the circumstances mentioned 
above, payable to bearer; while the Maryland statute, Art. 13, Sec. 29, 
does not. It was also conceded the payees were fictitious persons. If 
the Massachusetts’ law applies and the checks were made payable to 
bearer, the respective banks had a right to cash them without any in- 
dorsements. On the other hand, if the Maryland law be applicable 
and the checks were not payable to bearer, the indorsements would be 
forgeries for which the said banks would be responsible. 

The appellant contends the Maryland law is controlling; that there 
was no delivery of the checks made in Massachusetts, and, although 
mailed to its agent in Baltimore, Hancock had the power and authority 
to direct that they be not delivered to the supposed payees; that until 
delivery, the checks as such had no legal existence; and the indorsements 
were, therefore, forgeries and the banks were answerable. 

The appellees counter by claiming the checks are bills of exchange; 
that in these cases there were no contracts or meetings of the minds, as 
the payees were “either non-existent, fictitious, or if alive, unaware” 
their names were being used; and that the undertakings of Hancock 
were made at the times it signed the checks in Boston. 

Questions relative to negotiable instruments arising upon a conflict 
of laws are not always free from difficulty. The Negotiable Instruments 
Act, Code 1951, Art. 18, § 14 et seq. makes no provisions as to what 
law governs bills and notes in a case of conflict of laws, and, in determin- 
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ing this question, it is necessary to consider certain factors. Some of 
these are: (1) That the law relating to what law governs contracts in 
general is applicable, so far as general principles are concerned; (2) that 
there is considerable conflict in the decisions relating thereto; (3) that 
general statements in the decisions should be controlled by the specific 
statements of law in regard thereto; (4) that an ordinary negotiable in- 
strument often includes many contracts, each several signature—as 
maker, drawer, acceptor, guarantor, surety or indorser—being a separate 
contract; (5) and that each separate contract may bring into question a 
different place and law, since each contract involves a place of contract 
and a place of payment which may be governed by different laws. In 
like manner, one law may determine the validity of a contract, while other 
laws regulate its form or construction or the steps to be taken for its 
maintenance or enforcement. 10 C.J.S., Bills and Notes, § 47. It seems 
generally to be conceded that the proper law governing a bill or note 
is the law which the parties to the instrument intended to govern. Ac- 
cordingly, if the bill or note contains express provisions that it shall be 
governed by the laws of a particular state, those laws govern. 

The checks in these cases were signed by Hancock in Boston and 
mailed to its agent in Baltimore. Under Art. 13, Sec. 205 of the Mary- 
land Code and Ann. Laws of Mass. Ch. 107, Sec. 208 checks are bills of 
exchange, but these are not controlling. The mere signing of a check 
creates no contract or liability thereon until delivery in accordance with 
Sec. 36 of Art. 13 of the Maryland Code (1951), or Ch. 107, Sec. 38 of 
the Ann.Laws of Mass. which specifically provide: 


“Every contract on a negotiable instrument is incomplete and 
revocable until delivery of the instrument for the purpose of 
giving effect thereto. .. .” 


The well known author, Joseph H. Beale, in his work The Conflict 
of Laws Vol. II par. 312.2, citing numerous authorities, uses the follow- 
ing pertinent language: 


“. . . Since, however, a contract is a promise, or set of 
promises, to which the law attaches legal obligation, and since 
it cannot be said that there is any obligation in a claim to which 
there is a complete defence, i.e., a claim which the law will not 
enforce, it seems accurate to say that value is a prerequisite to 
the creation of any contract on a negotiable instrument, as has 
often been recognized. 
; “It follows that the place of contracting of a contract on a 

negotiable instrument, be it the obligation of the maker, the 
drawer, or the endorser, is the place where, after the signature 
of the party in question, the instrument is first delivered for 
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value. Since no one is bound by the mere signature of the instru- 
ment, the place where it may have been dated, executed, or signed 
is immaterial. If the instrument is mailed to the recipient as he 
authorized in accordance with some prior agreement, the recipient 
is bound to his contract as soon as it is posted and has therefore 
given value, and the place of contracting is where the instrument 
is mailed. ... If the instrument in question is delivered by an 
agent of the promisor, it is still in his control and hence is revok- 
able and ineffective until the agent delivers it, as in the case of 
other formal contracts, and the place of contracting is where the 
agent delivers it.” 


And in the equally well known work, Daniel on Negotiable Instruments, 
7th Ed. at par. 1017 is found the following: 


“The place where a contract is made depends not upon the 
place where it is written, signed, or dated, but upon the place 
where it is deliveréd as consummating the bargain. Thus, the law 
of the place where a bill or note is written, signed, or dated does 
not necessarily control it, but the law of the place where it is de- 
livered from drawer or maker to payee, or from indorser to 
indorsee.... A note drawn and dated in Maryland, but delivered 
in New York, in payment of goods there purchased, or money 
loaned, is payable in and.governed by the laws of New York.... 
And if a note be dated and signed in blank in Virginia, and sent to 
Maryland, and there filled up and negotiated, it is a Maryland, and 
not a Virginia note. Where a note was dated in Missouri, and 
signed by one maker there, and was then signed by other makers 
in Iowa and there delivered, it was held to be governed by the laws 
of the latter State. ... In a Maine case it appeared that a husband 
and wife executed a note in Massachusetts, the wife being surety 
for her husband, and the husband delivered it by mail to the payee 
in Maine. By the law of Massachusetts the wife could not so bind 
herself, but in Maine a married woman could contract for any 
lawful purpose. The law of Maine was held to apply, and the wife 
held liable.” 


As there was no delivery of the checks by or on behalf of Hancock, we 
hold, as below indicated, they never created legal contractual obliga- 
tions against it in this case. 

As long as the checks remained in the hands of the drawer or its 
agent, they were nullities. Daniel on Negotiable Instruments, 4th Ed., 
par 63; Devries v. Shumate, 58 Md. 211, 215, 216; Beale, The Conflict 
of Laws, Vol. 2, p. 1047. 

They were, however, negotiated, when cashed by Wright in Mary- 
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land in accordance with Sec. 50 of Art. 13 of the Maryland Code, and 
Ch. 107, Sec. 53 of the Ann. Laws of Mass. which state (quoting from 
the Maryland statute) : 


“An instrument is negotiated when it is transferred from one 
person to another in such manner as to constitute the transferee 
the holder thereof. If payable to bearer, it is negotiated by de- 
livery; if payable to order, it is negotiated by the indorsement of 
the holder completed by delivery.” 


So far we have no conflict in the laws of the two states, but, as above 
stated, when thus negotiated, if the law of Massachusetts relative to 
checks made payable to fictitious payees prevailed, the checks were 
rendered payable to bearer and as such negotiated by delivery and 
no indorsements were necessary, thereby creating binding contracts on 
Hancock as under Ch. 107, Sec. 38 of the Ann. Laws of Mass. delivery 
would have been conclusively presumed. If, however, the Maryland 
law governed, the checks were not rendered payable to bearer and 
proper indorsements were necessary to relieve the banks from responsi- 
bility for cashing them. It, therefore, becomes necessary, as above 
stated, to determine whether the law of Massachusetts or the law of 
Maryland was applicable when the banks cashed the checks. 

We think the law of Maryland governed. Beale, The Conflict of 
Laws, Vol. 2 par. 312.2; Daniel on Negotiable Instruments, 7th Ed. par. 
1017; Chemical National Bank of New York v. Kellogg, 183 N.Y. 92, 
755 N.E. 1103, 2 L.R.A., N.S., 299; Cf. Restatement of the Law—Conflict 
of Laws, Sec. 349, Ill. I under (e); Cf. Lizardi v. Cohen, 3 Gill 430; Cf. 
Union Trust Co. of New Jersey v. Knabe, 122 Md. 584, 607, 89 A. 1106. 
See also United States v. Guarantee Trust Co., 293 U.S. 340, 55 S.Ct. 
221, 224, 79 L.Ed. 415, where the Supreme Court said: “As the Govern- 
ment sent the check to Yugoslavia and the forged indorsement and the 
transfers of the check were made there, its law governs the validity of 
the transfer; ...” We, therefore, hold the law of Maryland was applic- 
able when the checks were cashed or received for deposit by the banks; 
that the checks were not bearer paper negotiable by delivery; and that 
the checks were cashed, or received for deposit, upon forged indorsements. 

When the checks were so cashed or received for deposit, by the col- 
lecting banks, and thereafter paid by the drawee banks, the legal rights 
and obligations of the respective parties became fixed. They are well 
set forth by this Court in National Union Bank of Maryland v. Miller 
Rubber Co., 148 Md. 449, 455, 456, 129 A. 688, 690, wherein is said, 


“Where, however, a collecting bank cashes a check on a forged 
indorsement, a different principle applies. There the collecting 
bank on the forged indorsement acquires no title whatever to the 
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paper, because the indorsement, its only source of title, is a nullity. 
It therefore is wrongfully in possession of the check, and in equity 
and good conscience holds it for the payee. If, while in possession 
of it, it by means of the forged indorsement collects it, then it 
holds the proceeds of the collection in the same way for the 
payee, and that relationship creates a privity between it and the 
payee. And if the payee elects to ratify the collection of the 
check by the collecting bank, he may recover from it the amount 
collected.” 


And on those occasions where the defendant drawee bank, Fidelity Trust 
Company, paid its depositor’s funds to the collecting banks the rights 
and obligations of the parties are given by this Court in Union Trust Co. 
v. Soble, 192 Md. 427, 430, 431, 64 A.2d 744, 745, as follows: 


“Tt is an established rule that when a bank receives money on 
deposit, it impliedly contracts to pay the depositor’s checks only 
to the persons to whom they are made payable or upon their 
genuine indorsements. A bank on which a check is drawn is bound 
at its peril to identify the payee and to ascertain that the in- 
dorsement on the check is genuine.” 


The trial court decided the demurrers on the authority of the case 
of Swift & Co. v. Bankers Trust Co., 280 N.Y. 135, 19 N.E.2d 992. There, 
a clerk in the Chicago office, charged with preparing vouchers, in- 
duced the plaintiff, an Illinois corporation, to draw checks to the order 
of a fictitious payee. The clerk then indorsed the checks, deposited them 
in an account which he controlled in Chicago, and they were paid by 
the New York bank upon which drawn. The plaintiff claimed that the 
bank had wrongfully paid the checks upon forged indorsements, and 
brought suit for the sums so charged against its balance. The Illinois 
fictitious payee statute was precisely the same as that of Massachusetts; 
the New York provision was the same as Maryland’s. So, if the plain- 
tiff’s obligations as drawer of a check were controlled by the Illinois 
law the checks were bearer paper and rightfully paid, but if the New 
York law governed, the bank was liable for paying on forged indorse- 
ments. The court properly held the Illinois statute was applicable 
and the plaintiff could not recover. The distinguishing feature between 
that case and this is, that there the checks were both signed and first 
negotiated for value in Illinois, while in this case the checks were signed 
in Massachusetts but first were negotiated for value in Maryland. And 
the same situation prevailed in the case of Amsinck v. Rogers, 189 N.Y. 
252, 82 N.E. 134, 135, 12 L.R.A.,N.S., 875, cited in the Swift case, where 
the bill of exchange “was drawn and indorsed and transferred to appel- 
lants in New York.” 
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As we think the Maryland law governs the transactions involved 
herein, we hold the trial court was in error in sustaining the demurrers. 

In making this decision, we hold that Art. 13, Sec. 29 of the Mary- 
land Code governed the checks when they were first negotiated in Mary- 
land for value. We decide nothing else at present. Further demarcation 
of the line between matters relating to the interpretation of a negotiable 
instrument and matters relating to performance must be postponed 
until such problems are directly presented. 

Judgments reversed, with costs. 





Alabama Court Rules Release in Stop 
Payment Order Void For Lack of 
Consideration 


The Supreme Court of Alabama has examined many decis- 
ions of other states concerning the validity of release clauses in 
stop payment orders and has concluded that such clauses are 
void in Alabama for lack of consideration. The point came 
up in a case where the maker had signed a stop payment order 
on a bank’s form. The order contained a provision stating 
that the maker “further agrees to hold said bank free of all 
liability should payment be made contrary to this request, if 
such payment occurs through inadvertence or accident only.” 

The trial court ruled that the release clauses was void as 
against public policy. The appellate court agreed that the 
clause was void but for the reason that it was not supported 
by adequate consideration. 

It is interesting to note the cases reviewed by the appellate 
court in reaching its decision. It pointed out that Massachu- 
setts, New York, Indiana decisions indicated that a release 
clause was not void because of public policy and that there was 
consideration for such clause stemming from “the mercantile 
relation of the parties and the reciprocal rights and obligations 
which ‘the law attaches to that relationship.” In a California 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1474. 
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case it was held that a release clause was invalid as being 
against public policy and in Ohio the invalidity was based on 
both public policy and lack of consideration. But the cases 
followed by the Alabama court were decided in New Jersey, 
Pennsylvania and Connecticut all of which held that release 
clauses were invalid because of lack of consideration. Com- 
mercial Bank v. Hall et al., Supreme Court of Alabama, 94 
So.2d 198. The opinion of the court is as follows: 


MERRILL, J.—This cause was tried by the circuit court without 
a jury under Count 5 of the complaint, in which appellees, L. F. and 
J. V. Hall, partners d.b.a. Hall Tie & Timber Agency, sued appellant, 
The Commercial Bank at Andalusia, for $1,868.04 for paying a check 
for that amount after the Halls had filed a written stop payment order 
with the bank. The trial court entered judgment in favor of plaintiffs 
and the bank appealed. 

The cause is here on an agreed stipulation of facts which, in short, 
are as follows: 

The Hall’s bank account was styled “Hall Tie and Timber Agency” 
and either L. F. Hall or J. V. Hall could sign checks. On May 27, 
1954, L. F. Hall issued a check on the account for $1,868.04, being 
payable to W. M. Avery. On May 29, 1954, J. V. Hall gave the bank 
a written stop payment order on said check. On June 9, 1954, W. M. Avery 
presented the check for payment and one of the tellers paid it. The 
bank did not debit the Hall account with the check until July 15, 1954. 

When J. V. Hall wanted to stop payment on the check, he went to 
the bank, stated his business and was presented with a red bordered 
form furnished by the bank, and a stenographer employed by the bank 
filled it out for him. The stop payment order filed by Hall contained 
the following qualification: 


“The undersigned, hereby agrees to hold the above bank 
harmless for said amount, as well as for expenses and costs, in- 
curred by said bank through refusing payment of above check, 
and further agrees to hold said bank free of all liability should 
payment be made contrary to this request, if such payment 
occurs through inadvertence or accident only. Request for stop 
payment shall hold for only thirty days unless request is made 
in writing to continue same.” 


The trial court, in sustaining a demurrer to a plea setting up this 
qualification, or release as we shall subsequently term it, held, in effect, 
that the release was void as being contrary to public policy. 
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Practically all the authorities cited infra hold that the drawer of 
an uncertified check has a legal right to stop payment thereof by giving 
a seasonable stop payment notice to the bank on which it is drawn, 
and, if the bank thereafter pays such check, it is liable therefor. That 
is the bank’s common law liability and it grows out of the relationship 
of the parties, which is that of debtor and creditor. After receipt of 
a notice to stop payment, the bank pays at its peril. See also, Southern 
Bank & Trust Co. v. Whited, 25 Ala.App. 309, 145 So. 832; Bank of 
Moulton v. Rankin, 24 Ala.App. 110, 131 So. 450, certiorari denied 222 
Ala. 188, 131 So. 454; Peoples Savings Bank & Trust Co. v. Lacy, 146 
Ala. 688, reported in full 40 So. 346. 

Appellant aptly states the major question in these words—“the 
primary point for consideration and decision in this case is the validity 
of that provision of the written stop payment order relieving drawee 
bank of all liability should payment be made through inadvertence or 
accident only.” 

This question is one of first impression in this Court, and has been 
decided in only eight states. The first case was decided in 1920, in 
Tremont Trust Co. v. Burack, 235 Mass. 398, 126 N.E. 782, 9 A.L.R. 
1067. It was there held that the consideration for the clause relieving 
the bank from its liability springs from the mercantile relation of the 
parties and the reciprocal rights and obligations which the law attaches 
to that relation. It further held that the provision was not void as 
against public policy, despite the fact that it, in effect, relieved the 
bank from liability for payment through the negligence of its employees. 
In 1926, the Court of Appeals of New York followed the Massachusetts 
case in Gaita v. Windsor Bank, 251 N.Y. 152, 167 N.E. 203. In 1932, 
the Indiana Appellate Court followed the Massachusetts and New 
York cases in Hodnick v. Fidelity Trust Co., 96 Ind.App. 342, 183 N.E. 
488. 

The first case to hold differently was Hiroshima v. Bank of Italy, 
78 Cal.App. 362, 248, P. 947, decided in 1926. It was there held that 
such a provision relieving the bank against liability was void as against 
public policy. There appears to be some question as to the applic- 
ability of some California statutes to the question, but the issue was 
met squarely by the Ohio Supreme Court in 1948, in the case of Speroff 
v. First-Central Trust Co., 149 Ohio St. 415, 79 N.E.2d 119, 1 AL.R.2d 
1150. That court considered the cases previously decided on the point 
and held that the release was void, both on the ground of lack of 
consideration and as being against public policy. (An annotation on 
the subject is found in 1 A.L.R.2d 1155). 

A year later, 1949, the question was presented to the Supreme Court 
of Errors of Connecticut. That court reviewed the cases on both sides 
of the question and held that the release was not supported by a con- 
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sideration and was unenforceable. Having reached such a conclusion, 
it did not consider the question of whether it was void as against public 
policy. Calmita v. Tradesmens Nat. Bank, 135 Conn. 326, 64 A.2d 46. 

In 1950, in Michaels v. First National Bank of Scranton, 73 Pa.Dist. 
& Co.R. 29, the court reached the same conclusion as that reached by 
the Connecticut court, but apparently without the benefit of that 
decision as it is not cited. 

Then in 1951, the New Jersey Superior Court followed the Connecti- 
cut decision after reviewing the authorities in Reinhardt v. Passaic- 
Clifton Nat. Bank & Trust Co., 16 N.J.Super. 430, 84 A.2d 741, affirmed 
9 NJ. 607, 89 A.2d 242. 

We have carefully considered the cases on each side of the question 
and we have concluded that the better reasoning is found in those cases 
which hold the release void for the lack of consideration. Chief Justice 
Weygandt, speaking for the Ohio Supreme Court, in Speroff v. First- 
Central Trust Co., 149 Ohio St. 415, 79 N.E.2d 119, 122, 1 A.L.R.2d 
1150, said: 


“... The defendant bank was aware that a check ‘is simply 
an order which may be countermanded and payment forbidden 
by the drawer any time before it is actually cashed or accepted’ 
and that an order to stop payment may be either oral or in 
writing so long as it conveys to the bank a definite instruction to 
that effect. Under the reciprocal rights and obligations inherent 
in the relationship existing between a bank and its depositors, 
it was the duty of the defendant not to pay the check after 
receiving such an order from the plaintiff depositor. Hence, 
when the plaintiff was asked to sign a statement or release to 
the effect that the bank would not be held responsible if it should 
pay the check through inadvertency or oversight, this was some- 
thing new—an element that concededly had not previously 
existed in their relationship. What benefit or consideration was 
received by the plaintiff as the promisor and what detriment 
was suffered by the defendant bank as the promisee as a result 
of the new statement or release? Clearly there was no compli- 
ance with either of these fundamental requirements as to a con- 
sideration. On the contrary, the plaintiff promisor thereby re- 
ceived no benefit but suffered a detriment, and the promisee 
suffered no detriment but received a benefit. 

“Consequently the Court of Appeals was not in error in hold- 
ing the purported release void for want of consideration. . . .” 


We quote from Calamita v. Tradesmens Nat. Bank, 135 Conn. 
326, 64 A.2d 46, 49: ; 
“That brings us to the question whether the stipulations waiv- 
ing liability were supported by any consideration. It was a part 
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of the original contractual relation between the parties arising 
out of the keeping of the account in the bank that it would obey 
any stop orders on checks under penalty of damages should it 
fail in its duty in that regard. The stipulations in the request, 
if effective, would amount to a change in the contractual relation- 
tionship between the parties by virtue of which the plaintiff 
surrendered certain rights. They would be unenforceable unless 
supported by a proper consideration. Novak v. Kurcon, 85 
Conn. 534, 535, 84 A. 88; Carrano v. Shoor, 118 Conn. 86, 100, 
171 A. 17. In the briefs of counsel it is pointed out that the 
bank had the right at any time to refuse to deal further with 
the plaintiff, and the fact that it continued his account is 
claimed to be a sufficient consideration for the waiver he signed. 
Had the bank, when he expressed his desire to stop the check, 
stated to him that, unless he agreed to the stipulations, it would 
close out his account, we would have a very different situation; but 
there is no allegation that it did so. So far as appears he was not 
induced to sign the stipulations by any statements it made, and 
the mere fact that the relationship between him and it continued 
would be no consideration for his waiver. Papallo v. Meriden 
Savings Bank, 128 Conn. 563, 565, 24 Ad 472; Linvitz v. 
Galeckis, 110 Conn. 174, 177, 147 A. 592 [Similarly see Hart v. 
Coleman, 192 Ala. 447, 68 So. 315, Watson v. Reynolds, 54 Ala. 
191]. ‘Consideration must actually be bargained for as the ex- 
change for the promise.’ Restatement, 1 Contracts, p. 81; see 
1 Page, Contracts, 2d Ed., § 522. The stipulations contained no 
promise by the bank for the benefit of the plaintiff, nor would 
they result in any detriment to it. As stated in Speroff v. First- 
Central Trust Co., 149 Ohio St. 415, 420, 79 N.E2d 119, 1 
A.L.R.2d 1150, the plaintiff thereby received no benefit but 
suffered a detriment and the defendant suffered no detriment 
but received a benefit. There was no consideration for the 
release of the right of the plaintiff to recover damages if the de- 
fendant unjustifiably failed to obey the request, and the stipula- 
tions in it were ineffective to bar that right. 

“It is not necessary to consider whether, if supported by a 
consideration, the stipulations would be unenforceable as against 
public policy. .. .” 


Also pertinent is the following from Reinhardt v. Passaic-Clifton 
Nat. Bank & Trust Co., 16 N.J.Super. 430, 84 A.2d 741, 744: 


“However, we need not pursue further the issue of public 
policy since we are satisfied that the defendant’s release clause 
was without consideration and not binding upon the plaintiff. 
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When the plaintiff first opened her checking account the parties 
entered into their debtor-creditor relation without any suggestion 
of a release clause. Cf. Cosgrove v. Provident Institution, 64 
N.J.L. 653, 46 A. 617 (E. & A. 1900). Consequently, the defen- 
dant came under contractual obligation to disburse only accord- 
ing to the plaintiff’s order and to follow her timely instruction in 
the event she desired to stop payment on an outstanding check. 
The plaintiff's action culminating in the letter of January 25, 
1950 constituted unequivocal instruction in writing to the defen- 
dant not to honor check No. 6267. The defendant’s only real 
undertaking, which might be advanced as consideration for the 
release clause, was to do what it was already under clear obliga- 
tion to do; by the established rule in our State that did not consti- 
tute legal consderation. Levine v. Blumenthal, 117 N.J.L. 23, 
186 A. 457 (Sup.Ct.1936). [Similarly see South & North Ala. R. 
Co. v. Highland Ave. & Belt R. Co., 119 Ala. 105, 24 So. 114]. 
The defendant suggests that it could have terminated the 
plaintiff's checking account and it refrained from doing so be- 
cause the plaintiff signed the release clause. But the record does 
not support any such understanding between the parties. On 
the contrary, that subject was never mentioned and presumably 
was not considered; in any event the suggested consideration was 
admittedly never ‘bargained for as the exchange for the promise.’ 
See 1 Restatement, Contracts, p. 81 (1932); Calamita v. Trades- 
mens Nat. Bank, supra. 


“In the light of the foregoing we may ignore the release clause 
and apply the acknowledged common law principles governing 
the defendant’s responsibilities. It paid the check in violation 
of the plaintiff’s timely written direction and came under obliga- 
tion to pay her the full amount thus improperly disbursed and 
charged against her account. 5 Michie, Banks and Banking, p. 
359 (1982); 7 Am. Jur. p. 441 (19387)... .” 


We might add as a practical matter, that it does not appear 
reasonable to hold that a stop payment order seasonably made orally, 
by telegram or by letter, can impose liability on a bank when dis- 
regarded, and yet hold that a regular red bordered stop payment form, 
furnished by the bank, removes all liability for negligence in failing 
to heed the stop payment order, merely because a release is printed 
under the stop payment order. 

Having held the release to be void for the lack of consideration, it 
is not necessary to discuss the question of public policy. 

Appellant urges that the stop payment order did not properly 
describe the check because the check was signed “Hall Tie & Timber 
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Agency by L. F. Hall,” while the stop payment order was signed “Hall 
Tie & Timber Agency by J. V. Hall.” The stipulation of facts shows 
that either L. F. or J. V. Hall were authorized to sign checks against 
the account of Hall Tie & Timber Agency. We think this sufficient 
to show the lack of merit in appellant’s contention, and we need not 
go into the question of estoppel raised by the bank’s acceptance of 
the stop payment order and its failure to debit the account of Hall 
Tie and Timber Agency with the amount of the check until more than 
thirty days after it had paid same. 

It also argued by appellant that the trial court erred in overruling 
and denying the bank’s motion to transfer the cause to equity. 

The denial of a motion to transfer a cause from the law docket to 
the equity docket, under Tit. 18, § 153, Code 1940, is not reviewable on 
appeal. Wiggins v. Stewart Bros., 215 Ala. 9, 109 So. 101; Pickens 
County v. Johnson, 227 Ala. 190, 149 So. 252. Mandamus is the 
proper remedy. Ex parte Tennessee Valley Bank, 231 Ala. 545, 166 
So. 1; Ex parte City of Bessemer, 240 Ala. 52, 197 So. 20; Edge v. 
Bonner, 257 Ala. 385, 59 So.2d 683. 

The judgment of the circuit court is affirmed. 

Affirmed. 

LIVINGSTON, C.J., and LAWSON and STAKELY, JJ., concur. 


BANK NOT LIABLE FOR FAILING TO INQUIRE ABOUT 
EMPLOYEE’S AUTHORITY TO RECEIVE CASH 


An Illinois court has ruled that a bank was not liable for breach 
of duty when it failed to inquire whether or not a depositor’s em- 
ployee had authority to receive cash for checks paid by the bank. 
The employee, who had proper authority to cash checks drawn 
on the depositor’s general account, drew some checks payable to 
“cash for payroll.” He took the cash and used it for his own 
purposes and covered the scheme by intercepting the cancelled 
checks as they were returned from the bank to the depositor. The 
court ruled that the bank was not liable to the depositor because 
the bank had no knowledge of the fraudulent scheme and because 
there were no circumstances that indicated the bank should have 
suspected fraud or inquired about the employee’s authority to 
receive cash See Harlan E. Moore & Company v. The Champaign 
National Bank, Appellate Court of Illinois, 141 N.E.2d 97. 








Federal Income Taxation of Banks 
— The Trust Department 


ALLAN J. PARKER 
of the New York Bar 


An important service which banks render to their customers, 
as well as a significant source of revenue for banks, is acting 
as trustee of various types of inter-vivos or testamentary trusts 
or in other fiduciary capacities such as executor, guardian, or 
committee. The remarkable growth of trust services rendered 
by banks over the past generation has led to the development 
of specialized types of trusts which are peculiarly within the 
province of a bank as opposed to an individual trustee. These 
types would include the common trust fund; various forms of 
employee trusts such as qualified pension or profit-sharing plans 
or supplemental employment benefits plans; and community 
or charitable trust funds.’ It will be the scope of this Article 
to discuss the federal income taxation of banks from the stand- 
point of the trust department. 


Common Trust Funds—Pur poses and Advantages 


Because the provisions of sub-Chapter J operate in the 

same manner for a bank trustee or an individual trustee, it is 
not within the scope of this article to discuss in detail the gen- 
eral taxation of estates, trusts, beneficiaries and decedents. 
Briefly, a trust is considered a tax-computing entity which is 
also required to pay taxes on any amounts of taxable income 
not distributed or distributable to the beneficiaries. As to 
amounts which are distributed, the beneficiary reports his al- 
locable share of the various items of income and deductions 
allowable, a trust being treated as a mere conduit.’ 
1 It is worthy of note in this connection that proposed legislation for the establishment 
of voluntary pension plans by self-employed individuals, known as the Jenkins-Keogh Bill, 
specifically provides that a trustee or custodian under such a plan must be a bank or 
trust company. H.R. 9-10 85th Cong., Ist Sess. Proposed Section 405(a) (2). See, 
generally, MacNeil, Opportunities for Service Under Jenkins-Keogh Self-Polishing Bills, 
9S Trusts and Estates. 92 (1954). 


2 See generally Michaelson, Income Tazation of Estates and Trusts, Practicing Law Insti- 
tute (1955); Craven, Taxation of Estate and Trust Income Under the 1954 Code, 108 U. 
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Trust funds or those administered by banks, at least, a few 
generations ago were generally regarded as matters concerning 
only well-to-do individuals for the financial protection of their 
widows, daughters, and minor children. As it became apparent, 
however, that the expert services of a bank-trustee were equally 
or more important to the smaller trust, an increasing number 
of medium size or small trusts came into being. 


Banks, however, also began to appreciate that their tradi- 
tional individual trust services were not so effective in the case 
of the smaller trust. For it was recognized that smaller trust 
funds separately administered do not offer the same oppor- 
tunity for diversification of investment; brokerage commissions 
on buying and selling transactions are higher expressed in terms 
of percentages for smaller transactions than for large ones. Or 
advantageous participations in loans may be available on a 
basis of minimum units of, say, $100,000. A common trust 
fund overcomes these difficulties and by greatly reducing the 
number of units of securities and by concentrating the invest- 
ment management of the assets of many trusts in one place 
permits of more effective supervision than would otherwise be 
possible.* 

It is also recognized as one of the economic facts of life 
that the cost of administering a trust fund by a bank in its 
capacity as trustee does not vary in direct proportion in the 
size of the fund administered. That is, because of the various 
accounts to be maintained, tax returns to be filed, distributions 
made, records kept, etc., it is almost as costly to operate a fund 
with a corpus of, say, $20,000 as it is one of $100,000.* 


By effecting numerous economies of administration and 
supervision (as by encouraging the use of labor saving ma- 
chinery) the common trust fund may permit a bank to service 
smaller trusts other than at a loss. 


of Pa. L. Rev. 602 (1955); Smith, Problems in the Income Tazation of Trusts, 18th 
N.Y.U. Inst. 188 (1955). 

8 American Bankers Association, Common Trust Funds, p. 17 (1948). See also Zurlinden, 
Operating Common Trust Funds, Trusts and Estates, January 1952, p. 30. 

4 The allowances for commissions provided by law, by contract, or the exercise of judicial 
discretion ordinarily give implicit recognition to this fact. In terms of percentages of 
income and principal the percentages are higher on small trusts than on larger ones. 
See, e.g., N.Y. Surr. Ct. Act Sec. 285(a), (b). 
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Administration of Common Trust Funds 


Common trust funds qualifying for the tax benefits dis- 
cussed below must be operated in accordance with Federal Re- 
serve Regulations. Also, various state laws authorizing com- 
mon trust funds, including the Uniform Common Trust Funds 
Act generally incorporate many of the specific restrictions of 
the Federal Reserve Regulations.° 

Among the requirements imposed by the Regulations or by 
the state law are the following: 


(1) A common trust fund must have a minimum number of 
trusts, but the net aggregate amount of monies of any trust 
invested in any common trust fund or funds shall not at any time 
exceed a specified sum—in New York $100,000.° 

(2) The common trust fund must be under the exclusive 
management and control of the bank and no participating trust 
is deemed to have any interest in specific assets of the common 
trust fund.’ 

(3) Money may only be invested in and withdrawn from the 
common trust fund on a predetermined valuation date-usually 
the end of a quarter. Withdrawal may be made in cash or in kind 
or both at the option of the bank.® 

(4) Provision must be made for periodic accounts by the 
bank as trustee of the common trust fund.® 


How Common Trust Funds are Taxed 


Prior to 1936, common trust funds were taxed as associa- 
tions taxable as corporations with the result that the same in- 
come was taxed first in the hands of the corporation and again 
in the hands of the underlying trusts or their beneficiaries; this 
double tax was only partially offset by the corporate dividends 
received credit.”® 

Since 1986, however, a common trust fund maintained by 
a bank exclusively for the collective investment and reinvest- 
ment of monies contributed thereto by the bank in its capacity 
5 Common Trust Funds, American Bankers Association, supra, p. 11. 

6 New York Banking Law, Sec. 100(c) (1). 
7 New York Banking Law, Sec. 100(c) (2). 
8 New York Banking Law, Sec. 100(c) (6). 


® New York Banking Law, Sec. 100(c) (10 et seq). 
10 Brooklyn Trust Co. v. Commissioner, 80 F.2d 865 (2d Cir. 1986). 
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as a trustee, executor, administrator or guardian and in con- 
formity with the rules and regulations prevailing from time 
to time of the Board of Governors of the Federal Reserve 
System pertaining to the collective investment of trust funds 
by national banks is not subject to taxation and is not con- 
sidered a corporation for tax purposes.” Instead, each partici- 
pant in the common trust fund, that is, the underlying trusts, 
in computing its taxable income must include, whether or not 
distributed and whether or not distributable, its proportionate 
share of capital gains and losses both short and long-term and 
of the ordinary taxable income or loss of the common trust fund. 
The proportionate share of each participant of the amount of 
dividends subject to exclusion or credit, partially tax exempt 
interest and amortizable bond premium are also passed through 
to the participants in the common trust fund.” In the hands 
of the underlying trusts these various items of income or loss 
are again usually passed through to the beneficiaries of the 
underlying trusts as each underlying trust files its individual 
Form 1041. 

For the purpose of computing the underlying trust’s pro- 
portionate share thereof, the taxable income of the fund is 
computed in the same manner and on the same basis as in the 
case of an individual except that items of capital gain and loss 
are segregated, on the conduit theory discussed above, and no 
charitable deduction or standard deduction is allowable.” 

Any tax withheld at source from the income of the fund is 
deemed to have been withheld proportionately from the parti- 
cipants to whom such income is allocated.** And although 
the common trust fund pays no income tax, it is required to file 
an information return on partnership return forms, (Form 
1065.) ** 

The principal complicating factor with respect to the taxa- 


11 T.R.C. Sections 584 (a), (b). It should be noted that the regulations of the Board of 

Governors of the Federal Reserve System are made applicable whether or not the bank 

maintaining such a common trust fund is a national bank or a member of the Federal 

Reserve System. Regs. Section 1.584-1 (a) ( 2). 

121. R.C. Section 584(c) (2). 

18]. R.C. Section 584(d). It would seem obviously improper for the bank as trustee to 

make any charitable contributions out of the common trust fund in all events. 

14 Regs. Section 1.584-2 (a) (3). See Regs. Section 1.584-2(c) (8) for a detailed example 

of the computation of the income of a common trust fund based upon varying participant’s 
on quarterly valuation dates. 

15 Letter Ruling dated December 9, 1940, 1957 P-H Federal Tax Service Par. 15, $79. 
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tion of common trust funds is, of course, the fact that as trusts 
measured by lives or terms of years fall in or revocable trusts 
are revoked in whole or in part, or as additional trusts are es- 
tablished or added to, the composition of the underlying trusts 
making up the common trust fund changes. Where there is 
a withdrawal, the withdrawing trust is entitled to its pro-rata 
share of the corpus of the common trust fund, and the value of 
this share will naturally fluctuate with market conditions. This 
would mean the fund would have to be revalued each time 
there was a withdrawal or an investment. To avoid the trouble 
and expense of constant revaluations, withdrawals or invest- 
ments are restricted to certain specified dates as to which valua- 
tions are made. These dates are marked by the beginning of 
each calendar quarter. A detailed description of the method 
of valuation of the fund is provided by Regulation F of the 
Federal Reserve System under which, as noted above, common 
trust funds are regulated.” 


The periodic valuation is accomplished through the proce- 
dure of issuing units of participation in the fund. These units 
will have an initial valuation placed on them at the time of the 
establishment of the fund, and thereafter they will always 
be worth an amount determinable by dividing the total value of 
the fund by the number of units currently outstanding. Cer- 
tificates are sometimes even issued representing such units, but 
as they may not be sold or assigned under Reguation F, they 
are not regarded as necessary.“ 

When the whole or a proportionate share of a common trust 
fund is withdrawn therefrom, payment may be made in cash 
or in kind or partly in cash or partly in kind at the option of 
the bank maintaining the fund; but if such payment is made 
in kind, the proportion of the investments delivered in kind 
out of the common trust fund must be proportional to the other 
investments in the fund. That is, a withdrawing participant 
could not be paid off in shares of one corporation which hap- 
pened to be held by the fund and of which it wanted to dispose.** 
16 Common Trust Funds, American Bankers Association, p. 27. Withdrawals or new 
investments in the fund may only be made on one of these valuation dates and generally 
pursuant to prior notice. Id. p. 28; New York Banking Law Section 100-c(6) (8). 


17 Common Trust Funds, American Bankers Association supra, p. 26. 
18 New York Banking Law Section 100(c) (6). 
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The admission and withdrawal of participants in the com- 
mon trust fund by the redemption of units does not result in 
the realization of gain or loss by the fund, and the basis of the 
assets and the period for which they are deemed to have been 
held by the common trust fund are unaffected by such admis- 
sion or withdrawal.” If a participant withdraws the whole or 
part of its interest from the fund, such withdrawal is treated 
as a sale or exchange upon which gain or loss is recognized 
measured by the difference between the underlying trust’s basis 
for the units redeemed and the cash or other property received 
on the distribution from the common trust fund.” 

A further complicating factor arises, however, where the 
common trust fund itself realizes gain or loss on the sale by it 
of securities held by the common trust fund. As noted above, 
gain or loss is passed through to the underlying trusts to be 
included in their individual trust returns. Under the ordinary 
trust instrument, however, capital gains are not distributed as 
income but are allocable to corpus. Hence, the underlying 
trust may have taxable gain on the sale by the common trust 
fund which it cannot pass on to the income beneficiary, and 
upon which it must pay a capital gains tax itself,” but it has 
no cash with which to pay the tax.” 

Consequently, it may become necessary for the underlying 
trust to redeem additional common trust fund units in order 
to put itself in funds to pay its share of the capital gains tax. 
This redemption again may result in an additional capital gain, 
as noted above. However, the regulations attempt to prevent 
a double tax on the same gain or a capital gains tax on undis- 
tributed wholly-exempt income of the common trust fund. In 
computing the gain or loss upon the withdrawal of a partici- 
pating interest, there is added to the basis of the participating 
interest an amount equal to the allocable share of the underlying 
trust” of the following items to the extent such items were not 


19 Regs. Section 1.584-4(a). 

20 Regs. Section 1.584-4(b). 

21 1.R.C. Section 651 et seq. 

22 The provisions of I.R.C. Section 642 (b) allowing a so-called simple trust, which is 
required to distribute all of its income currently, a $800 deduction for personal exemp- 
* tions mitigates this hardship in the case of rather small trusts with few capital gain 
transactions each year. 

23 Regs. Section 1.584-4(c). Ordinarily, of course, all items of ordinary income including 
tax-exempt income will be distributed on the conduit principal, only capital gains being 
retained. 
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distributed to the participants prior to withdrawal: 


(1) the wholly tax-exempt income of the common trust fund, 

(2) net short-term capital gain of the common trust fund, 

(8) net long-term capital gain of the fund, 

(4) ordinary net or taxable income of the fund, and 

(5) other adjustments relating to years prior to 1988 not of 
general application. 


The participating trust’s basis for its units is reduced by 
its allocable share of any net short-term or long-term capital 
loss or ordinary net loss of the common trust fund for each 
taxable year beginning after December 81, 1937. 

For example, assume that a trust u/i of A acquires at a 
cost of $20,000 200 units of the Discretionary Common Trust 
Fund of the B Trust Co. on January 2, 1956. On July 1, 1956 
the trust realizes $1,000 of long-term capital gain allocable to 
the A Trust which gain is not distributed. In computing its 
taxable income for ‘the year 1956, the A Trust realizes taxable 
gain in the amount of $1,000 (subject to the 50% deduction for 
excess of long-term gains over short-term losses), which is in 
excess of the allocable $300 personal exemption deduction. 

On July 1, 1957, the A Trust redeems all of its units of 
participation which then have a value of $22,000. Its gain is 
computed as follows: 


Amount received on redemption of units—$22,000. 


Less: 
et I I vtriesrnsnnnniminns $20,000 
Additional undistributed long-term capital gain 1,000 
, | ETE nen ON a ne ee ae Ter: $21,000 
Net Gain (before 50% deduction) ...........ssecsssssseeeeseees $1,000 


The merger of two or more common trust funds does not 
result in recognized gain or loss to either the funds or their 
participants, and basis of assets in portfolios of the funds re- 
main unchanged.”” However, the withdrawal of a participant’s 
interest in one common trust fund (perhaps a “legal” fund) 
and the immediate reinvestment of the same interest in another 
common trust fund (such as a diversified fund) of the same 


24 Regs. Section 1.584-4(d). 
25 Revenue Ruling 55-299, 1955-1 C.B. 402. 
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bank constitutes a taxable withdrawal, with gain or loss recog- 
nized to the participating trust.” 


Effect of Jenkins-Keogh Bill on Common Trust Funds 


As noted above it is anticipated that the possible or even 
probable enactment into law by Congress of the Jenkins-Keogh 
Bill” will result in a substantial increase in common trust fund 
business for banks for a number of reasons: 

(1) Under the terms of the bill a restricted retirement 
fund must be administered by a bank;” although life insur- 
ance companies may administer equivalent funds through re- 
stricted retirement policies of insurance. 

(2) The Trustee or Custodian must be authorized and 
directed under the trust instrument or agreement to invest and 
reinvest the assets of the Trust only in United States or state 
bonds, listed securities, or stock in regulated investment com- 
panies.” 

(8) Each individual trust must be relatively small as the 
allowable deduction for contributions to a restricted retire- 
ment fund may not exceed $5,000 or 10 percent of net earnings 
from self-employment with a life-time limitation of $100,000. 
Provision is also made for increased deductions for individuals 
over 50 and under 70 and for carryovers of unused deductions.” 


Pension and Profit Sharing Trusts 


A rapidly growing source of trust service for banks is the 
administration of pension and profit sharing trusts created by 
employers for the benefit of their employees. In the usual case 
of a trusteed plan, the bank acts as a custodian of the assets 
of the trust fund and may assist with or determine investment 
policies. It does not, however, ordinarily decide such questions 
as entitlement to pensions, amounts payable, or forfeitures. 

If a pension or profit sharing plan qualifies under I.R.C. 
Section 401(a),** the income earned by the trust during the 


26 Revenue Ruling 57-835, 1957 I.R.B. 29 p. 16. 

27 H.R. 9-10, 85th Cong. First Sess. 

28 Proposed I.R.C. Sec. 405 (a) (2). 

29 Proposed I.R.C. Section 405 (a) (3) (A). 

30 Proposed I.R.C. Sec. 217. See generally, Rapp. The Jenkins-Keogh Bill—An Explana- 
tion, 27 N.Y.S.B.A. Bull. 424 (1955). 

31 Again, it is beyond the scope of this article to discuss the tax aspects of pensions with 
respect to the deductibility of contributions by the employer and the includibility of 
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period of administration is tax exempt,” and the trust files 
only an information tax return on Form 990-P. The ruling of 
tax-exemption is practically always obtained by the efforts of 
the employer corporation, not the bank.” 

Generally, the information relating to the trust’s continued 
exemption concerning income, disbursements, and reconcilia- 
tion of surplus required by Form 990-P is furnished by the 
employer corporation which also is keenly interested in main- 
taining the trust’s exemption for the purpose of justifying its 
deductions for contributions into the fund. Nevertheless, re- 
sponsibility inevitably remains with the bank-trustee to see 
that the tax exempt status of the trust is not lost through the 
trustee’s negligence. 


Loss of Exemption 


A tax-exempt pension or profit sharing trust may lose its 
exempt status in either one of two principal ways: if it is deter- 
mined that (1) it is no longer operated “exclusively for the 
benefit of employees or their beneficiaries”** or (2) the trust 
has engaged in “a prohibited transaction”. 

On the question of investments by the trust, however, as 
long as the trust continues to be operated exclusively for the 
benefit of employees, the Internal Revenue Service does not 
undertake to control internal administration of any employee 
trust plan which does not result in any proscribed benefit or dis- 
crimination.” 

However the bank-trustee must consider the necessity of 
avoiding any possible charge that the fund is operated other 
than for the exclusive benefit of employees. Particularly, in- 
vestments in the stock or securities of the employer corpora- 


such contributions in the employee’s income. See generally, Note, Legal Problems of 
Pension Plans, 70 Harv. L. Rev. 490 (1957). 

32 T.R.C. Sec. 501(a). An exception is provided for any unrelated business taxable 
income (as defined in Section 512) such as income derived from the operation by a 
pension trust of a spaghetti factory or a real estate development. I-R.C. Sec. 511 (a) (1). 
33 Not infrequently the putting of the pension of profit sharing plan into operation is 
conditioned upon receiving a favorable tax-exemption ruling. 

34T.R.C. Sec. 401(a) (2). Exemption might also be lost if the plan were subsequently 
found to have become discriminatory or that coverage of the requisite number of 
employees required by Section 401(a) had not been established. “These questions, how- 
ever, are generally not within the control of the bank-trustee. For an example of a trust 
whose exemption was lost because it was not operated exclusively for the benefit of the 
employees see Time Oil Co. 26 T.C. No. 136 (1956), (app. pending 9th Cir. 1957). 

35 Mertens, Law of Federal Income Tazation, Section 25B.18. 
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tion® must be viewed with great caution, and if they are made, 
full disclosure must be made of the reasons for such arrange- 
ment and the conditions under which such investments are 
made.** 

It is possible, if not too likely, for a trust to be operated 
exclusively for the benefit of employees and yet to engage 
in a “prohibited transaction” which would also result in a loss of 
its exempt status.” 

A prohibited transaction means any transaction in which an 
exempt organization (1) lends any part of its income or corpus 
to the employer or certain persons closely related to the employ- 
er, without the receipt of adequate security and a reasonable 
rate of interest*® (2) pays unreasonable compensation to such 
person (3) makes any substantial purchase of securities or 
other property for more than an adequate consideration or 
sells any substantial part of its securities or other property to 
such a person for less than adequate consideration and (4) 
engages in any other transaction which results in a substantial 
diversion of its income or corpus.“ 

If an organization engages in a prohibited transaction, the 
loss of its exemption is effective in the taxable year which 
follows the taxable year in which the trust receives notice from 
the Commissioner that it is guilty of a prohibited transaction. 
It may thereafter reacquire its exempt status if the Commis- 
sioner is satisfied that such organization will not knowingly 
again engage in a prohibited transaction.* 

Recognition of the trustee’s ordinary obligation of prudence 
and fidelity will generally solve most of the bank’s tax prob- 
lems with respect to prohibited transactions, as this question 
36 Regs. Section 1.401-1(d) (5). It will be noted that proposed legislation is presently 
pending before Congress permitting the investment of such funds in the debentures of 
the employer corporation under certain conditions designed for the protection of the fund. 
See Checks and Notes for the Bank Tax Man, Banking Law Journal, August 1957. 

37 See generally Goodman, What Loans Can an Employee’s Trust Make to the Employer? 
4 J. Taxation 341 (1956); Alexander, Taz Status of Pension Trust: Requirements for 
Maintaining Exemption, 18th N.Y.U. Inst. 485 (1955); Casey, Use of Company Stock 
in Employee Benefit Plan, 14th N.Y.U. Inst. 1801 (1956). 

88 LR.C. Section 508 (a) (1). 

39 See Sen. Rep. 116, 88rd Cong. 2d Sess. Sec. 508 for an example of such a transaction. 
Usually engaging in such a transaction with an employer-creator would cause the trust 
to ‘lose its exemption as no longer operated exclusively for the benefit of employees in 
any event. 


40 T R.C. Section 508 (c). 
41 T RC. Section 5038 (d). 
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is also one in which the employer has strong interest. However, 
upon learning of the termination of the plan, it has been ruled 
that the trustee should, before distributing the trust assets, 
notify the Commissioner in order that the tax effects of the 
termination may be determined.” 


Pooled Employee Trusts 


Frequently, the principles and services of the common trust 
fund may be applicable to employee benefit funds. Where a 
number of small businesses in an area or an industry have cor- 
respondingly small pension plans, the advantages of diversifi- 
cation and lower operating costs may be obtained by entering 
into a collective trust with the bank as trustee of the individual 
participating trusts.“ 

The group trust becomes a part of the pension or profit- 
sharing plan of each employer whose qualified trust invests 
funds therein. Participation is limited to funds received from 
a participating trust under an employer’s plan which incor- 
porates the group trust, and only qualified trusts within the 
meaning of I.R.C. Sec. 401(a) may participate in the group 
trust. Under these circumstances, such a group trust has been 
ruled to constitute a qualified trust under I.R.C. Sec. 401 (a) .“ 

When assets of a participating trust are transferred in ex- 
change for units of the collective trust, as in the case of a 
common trust fund, the transfer constitutes a sale and pur- 
chase resulting in “gain” or “loss” to the participating trust. 
Since all the participating qualified pension or profit-sharing 
trusts, however, are tax-exempt, this recognition of gain or 
loss may effect actuarial considerations only.*° 


Supplemental Unemployment Benefit Plans 


The recent development and extension of Supplemental 
Unemployment Benefit Plans,“* beginning with the famous 
United Auto Workers’ contract with the major automobile 


42 PS. 56, 1957 P.H. Fed. Tax Service, Par. 15,448.2. 

43 See Bromston, Collective Investment Funds, Trusts and Estates, March 1957, p. 259. 
44 Revenue Ruling 56-267, I.R.B. 1956-25, 17. 

45 Special Ruling July 6, 1956, quoted in Bronston op. cit. supra, p. 260. 

46 See generally Solomon, The Guaranteed Annual Wage and Other | we of Job Security 
Plan, 7 Western Reserve L. Rev. 117 (1956); Wickersham, Legislative Implications of 
Recent Unemployment Benefit Agreements, 7 Labor L.J., 389 (1956). 
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manufacturers in 1955, has given rise to an additional form of 
trust arrangement combining many features of the qualified 
pension trust and the common trust fund. 

Briefly, the S.U.B. agreements now in force fall into two 
general patterns: the automobile industry pattern and the 
glass industry pattern. 

The automobile industry pattern is a partially funded plan 
whereby the employer pays into a trust fund a few cents for 
each hour of covered work. Out of these funds are paid certain 
limited and variable benefits to unemployed workers so long 
as there is money in the fund to pay the benefits.“ Prior to 
qualifying for benefits under the plan, an individual employee 
has no vested right or interest in either the contributions or the 
assets of the trust. 

The Internal Revenue Service has ruled that the contribu- 
tions by the employer to such a trust fund are deductible as 
ordinary and necessary business expenses and that the pay- 
ments made to the employees are income, but not wages.** 

The trust itself would appear to be tax-exempt as a volun- 
tary employees’ beneficiary association, providing for the pay- 
ment of life, sick, accident or other benefits to the members of 
such association or their dependents.“ As an employees benefit 
association, the fund would file an information return on Form 
990. Again, it would seem to be the responsibility of the 
employer or the Union to apply for and maintain the organi- 
zation’s tax-exempt status.” 

Under the type of S.U.B. plan negotiated in the glass in- 
dustry, provision is made for accrual in one or more trust funds 
of a fixed amount of money per hour for each worker. Each 
worker has his specific own trust fund under this arrangement, 
and which is payable to him if he is laid off, sick, or injured, or 
to his heirs or his estate at his death. 

This form of specific funding benefits workers with higher 
47 See Solomon, supra, at p. 122. 


48 Rev. Rul. 56-249, 1956-1 C.B. 488. See CCH Rewrite Bulletin, Par. 10,991 (1956). 
49. R.C. Sec. 501(c) (9). Eighty-five percent or more of the income must consist of 
amounts collected from members and amounts contributed to the association by the 
employer for the sole purpose of making such payments. 

50 For a discussion of the operations of a bank with respect to a supplemental un- 
employment benefit plan, see Harvey, Supplemental Unemployment Benefit Plans, Trusts 
and Estates, March 1957, p. 2638. 
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seniority, who are unlikely to be laid off in any event. Under 
the auto workers’ plan, although contributions are made on 
behalf of all employees’ hours of work, in effect the older work- 
ers (who might have had a pay increase in lieu of S.U.B.) are 
helping to pay for benefits that they may very well never enjoy 
themselves.” 

The tax treatment of the glass industry plan with respect 
to the employee is also different from that under the auto in- 
dustry plan. Here, because of the vested nature of the em- 
ployee’s rights, he is considered to receive income when con- 
tributions are made to his trust fund.” 

Each individual employee’s account constitutes a separate 
potentially taxable trust. Where the agreement between the 
employer and the Union provides that all of the separate trusts 
shall be managed and invested by a bank in one or more con- 
solidated funds, the consolidated funds are common trust funds, 
provided they are otherwise maintained in accordance with the 
provisions of Section 584, and will file the usual Form 1065 as 
noted above.” If any of the trusts so created have for the tax- 
able year any taxable income or gross income in excess of $600 
regardless of the amount of taxable income, the trustee is re- 
quired to make a fiduciary income tax return on Form 1041 
for each such trust.™ 

In most instances, however, the underlying individual trust 
will not have gross income in excess of $600 or any taxable 
income because of the allowable personal exemption deduction 
of $100 for a trust. 


Community Trust Funds 


Still another instance of collective fund management by 
banks is the Community Trust Fund. Under this arrange- 
ment, testators who wish to make charitable or educational be- 
quests but whose resources are not sufficiently large to endow 
substantial projects, or who wish to obtain the benefit of the 
mature judgment of a highly qualified Board of Managers or 
Trustees as to what charitable projects are of greatest im- 
51 See Solomon, supra, at p. 137. , 


52 Letter Ruling, dated March 22, 1956, P-H 1956 Fed. Tax Service, Par. 76,448. 
= a Ruling, dated March 22, 1956, P-H 1956 Fed. Tax Service, Par. 76,450. 
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portance to the Community, may leave bequests in any amount 
to a Community Trust Fund to be administered for such 
charitable or educational purposes as the trustees may deter- 
mine. Ordinarily the bank supervises the administration and 
perhaps the investment of the fund but does not choose the 
charitable beneficiaries. 

The usefulness of this device can hardly be over-emphasized 
when it is recalled the large amount of money dedicated to 
charitable purposes which have become considerably less useful 
then they were when they were established.” For example, 
because of the trust limitations imposed by the will of a testator 
over 100 years ago a college still offers a substantial prize each 
year for the best poem written entirely in Latin. 

Again, each one of the participating charitable trusts is it- 
self an exempt trust, combining its resources with the other 
trust funds for diversification, improvement of investment op- 
portunities, and reduction of overhead and administrative costs. 

The Community Trust Fund files an information return, 
Form 990-A. As noted above, it would appear to be the re- 
sponsibility of the individual trustees of the Board of Trustees 
to maintain the tax-exempt status of the underlying charitable 
trusts. That is, to see that contributions are made only to tax- 
exempt organizations; that the fund engages in no prohibited 
transactions; and that no substantial part of the activities of the 
charitable funds consist of carrying on propaganda or other- 
wise attempting to influence legislation and that the fund en- 
dorses no political candidates for public office—all of which are 
ways for a charitable trust to lose its exemption.” 


55 The doctrine of cy pres under which a court will apply charitable trust which cannot 
be carried out to a similar charitable purpose as close as possible to the settlor’s wishes 
is limited generally to cases where such original directions have become impossible, 
(such as for insufficient funds), highly impractical or contrary to public policy. See 
Scott, Trusts. Sec. 399 et seq. 

56 T.R.C. Section 501 (c) (8). 
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Monthy Report of New Developments and Comments 
Affecting the Income Taxation of Banks 





New Business Opportunities in Proposed Legislation 

Although the great majority of employers fully comply 
with the withholding and collection requirements of the In- 
ternal Revenue Laws, the Government continually has been 
faced with the problem of a relatively few employers who fail 
to collect and pay over monies representing withheld income 
and Social Security taxes and excise taxes on facilities and 
services. Instead, they use such funds as working capital, fre- 
quently losing them in a failing business venture. 

Under present law, taxpayers who are required to with- 
hold more than $100 in withholding or Social Security taxes 
must pay such amounts to the Federal Reserve Bank in their 
district or to any other bank for the use of the United States. 
The bank gives the taxpayer a depository receipt, validated by 
the Federal Reserve Bank, which depository receipt is for- 
warded with the taxpayer’s next quarterly Form 941. These 
Treasury tax and loan accounts are available to the bank in 
the same manner as any other deposit, but the taxpayer may 
not thereafter draw upon them. Sometimes the bank may have 
the use of these funds for as long as two or three months, and in 
considerable volume this business can be valuable to a bank. 

Section 6672 of the present Code provides a civil penalty 
of 100% for any person who willfully fails to collect or truth- 
fully account for and pay over an Internal Revenue tax for 
which he is responsible. In addition, a criminal penalty is im- 
posed by Section 7202 for willful failure to collect or pay over 
the taxes. The criminal penalty, however, has proved to be of 
limited usefulness because of the difficulty of proving willful- 
ness beyond a reasonable doubt, particularly in cases where the 
taxpayer simply does not have the money. 

In an effort to strengthen the enforcement of the with- 
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holding and collection requirements, H.R. 8865 proposes to add 
new sections 7215 and 7512 to the Code, providing that when- 
ever a person required to collect a tax of this nature fails to do 
so, he may be notified by personal notification, delivered in hand, 
of such failure. Thereafter, such person must collect the with- 
holding taxes and deposit them in a separate account in a bank 
not later than the end of the second banking day after any 
amount of such taxes is collected. Such account shall be desig- 
nated as a special fund in trust for the United States, payable 
to the United States by such person as trustee. 

Under proposed Section 7215, any person who thereafter 
fails to collect and pay over the tax may be guilty of a misde- 
meanor, without the necessity of proving willfulness, unless 
such person shows that there was reasonable doubt as to whether 
he was required to collect the tax or that his failure to comply 
was due to circumstances beyond his control. A lack of funds 
existing immediately after the payment of wages (whether or 
not created by the payment of such wages) shall not be con- 
sidered to be circumstances beyond his control. This penalty 
is to be in addition to any other penalties provided by law, in- 
cluding the 100% civil penalty provided by Section 6672 noted 
above. 

Priority of Claims Under “No Set-Off” Clause 

For the protection of banks advancing money to finance 
defense contracts, such contracts generally contain a “no set- 
off” clause permitted by the Assignment of Claims Act of 1940 
as amended, 31 U.S.C.A. Sec. 203. The no set-off clause pro- 
hibits a reduction or set-off from payments to be made to the 
assignee (frequently a bank) of a contract because of taxes 
owed by the contractor to the Government. Such a clause is 
necessary to make the assignment of monies due under a con- 
tract bankable security. 

A recent opinion of the Comptroller General holds that 
where the loan secured by the assignment of a contract was 
satisfied but the assignment was not surrendered by the bank, 
the no set-off clause would not be operative where the monies 
due under the original contract were included as “collateral 
security” for a subsequent loan involving a totally different 
contract. 1957 P.H. Fed. Tax Service Par. 76, 612. 
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Liens and Levies 

Some of the most troublesome problems faced by the bank 
tax man arise in the field of tax liens and levies. The Govern- 
ment’s position has consistently been that a tax lien against a 
taxpayer’s bank account creates a property interest in the 
Government which is subject to judicial protection against 
being fraudulently or negligently destroyed by the bank. 
However, under Revenue Ruling 57-367, P.H. Fed. Tax Ser., 
par. 76, 636, banks acting in the ordinary course of business 
with a depositor, without actual knowledge of a federal tax 
lien against the depositor’s account, in the absence of other 
evidence of negligence or fraud, will not incur liability to the 
Government in making payments of amounts on deposit with 
the bank. Where a bank does have actual knowledge or notice 
of the existence of a federal tax lien, the bank may protect it- 
self against the possibility of liability to the Government by 
notifying the District Director of Internal Revenue of the facts 
and by requesting advice as to the action to be taken to enforce 
the lien, meanwhile withholding payment on the sum in ques- 
tion. As a service to its readers, the Banking Law Journal will 
shortly publish a comprehensive article on the subject of federal 
tax liens and levies as they affect banks. 


Casualty Loss—Requirement of Destruction 
or Abandonment of Property 

Prior to a flash flood which swept in and inundated its base- 
ment, petitioner stored all of its banking records in the base- 
ment of his building. When the water receded, petitioner’s 
records were destroyed, but no physical damage to the building 
resulted. For fear that another flood might again destroy its 
records, petitioner no longer used the basement for such storage. 
It was held that although a flood is unquestionably a casualty, 
petitioner had not sustained a claimed loss based on the alleged 
decline in the fair market value of its bank building as a result 
of the flood. There was no destruction of the building in whole 
or in part or a requirement that the building be in part aban- 
doned. The alleged decline in value, if any, is- the result of a 
mere non-use of facilities. Citizens Bank of Weston, 28 T.C. 
No. 79 (1957). 











COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Koutz, Jr., Member New York Bar 


Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional 
sales, chattel mortgages and other secured transactions. 





Two of the cases coming to our attention this month 
point to a doctrine of the law which does not appear too 
often in the field of secured credit transactions and yet 
is quite important as an underlying theory of the law of 
contracts. It is simply the doctrine, grounded in common 
sense as well as common law, that the courts will not gene- 
rally make a decision which will unjustly enrich one of 
the parties to a lawsuit; thus, the doctrine of "unjust 
enrichment." The following New York and Federal cases 
indicate its application in the commercial field. 


CHATTEL MORTGAGE—UNJUST ENRICHMENT 


A federal savings and loan association brought suit 
against a mortgagor to foreclose two mortgages, one cover= 
ing real property and one covering personal property 
located on the realty. The mortgagor contested the fore=- 
closure action on the ground that such a loan association 
was not authorized to take mortgages on personal property 
and that thus the entire mortgage transaction was invalid. 
The court ruled that even assuming the mortgages were ultra 
vires or outside the scope of proper corporate activity 
of the association, they were valid as against the mort- 
gagor who should not be permitted to accept the benefits 
of the mortgages on one hand and later repudiate the mort=- 
gages in a foreclosure action. To permit the mortgagor 
to use this defense would lead to his unjust enrichment at 
the expense of the mortgagee association. Washington 
Heights Federal Savings & Loan Association v. Brooklyn 
Fur Storage Corporation, New York Supreme Court, March 
25, 1957. 


GOVERNMENT AS MORTGAGEE—UNJUST ENRICHMENT 
Another case in which there was concern with unjust 
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enrichment involved an agency of the federal government 
as mortgagee. It appeared that there were three mort- 
gages covering the same crops; the first was held by the 
Farmers Home Administration, the second by a private mort- 
gagee and the third by the Commodity Credit Corporation. 
At the time the third mortgage was made the Commodity 
Credit Corporation was unable to locate a second mortgage 
on the records. Also, when it made the mortgage, it was 
with the understanding that the advance was to be secured 
by a first lien on the property. The second mortgage had 
been made specifically subject to the lien of the first 
mortgage. The court ruled that under these circun- 
stances, the third mortgagee, the Commodity Credit Cor- 
poration, was entitled to be subrogated to the rights 
of the first mortgagee that is, the third mortgagee was 
entitled to the rights of the first mortgagee which were 
prior to the rights of the second mortgagee. To hold other- 
wise, the court pointed out, would amount to the unjust 
enrichment of the second mortgagee at the expense of the 
government. United States v. Gregory Beaumont Equipment 
Company, United States Court of Appeals, Eighth Circuit, 
May 3, 1957. 


TRUST RECEIPTS 


As a postscript to last month's comments on trust re- 
ceipts and trust receipt legislation, it is important 
to note a recent change in the trust receipt statute in 
Wisconsin. That state has added to the Uniform Trust Re- 
ceipts Act two important provisions, one dealing with 
penalties to trustees for failure to pay over proceeds and 
the other dealing with intermingling of proceeds. These 
provisions are quoted below: "(1) Where under the terms 
of a trust receipt transaction the trustee has no liberty 
of sale or other disposition or having liberty of sale or 
other disposition is to account to the entruster for the 
proceeds of any disposition of the goods, documents or 
instruments, and wilfully and wrongfully fails to pay to 
the entruster the amounts due under the trust receipt, he 
shall be imprisoned not less than 6 months nor more than 
10 years. 

(2) No intermingling of the proceeds of the sale by 
the trustee with his own property shall destroy the trust 
relationship in respect to such proceeds created by a trust 
receipt unless such intermingling was with the express 
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written consent of the entruster." Section 241.495. Laws 
1957, S.B. No. 195 effective July 25, 1957. 


CHATTEL MORTGAGE—APPLICATION OF STATE LAWS 


An intermediate determination of an interesting chat- 
tel mortgage case has been made in the State of Washington. 
A motor vehicle was validly mortgaged in Oregon and subse- 
quently removed to Washington without the consent of the 
mortgagee. The mortgage was made without an affidavit of 
good faith which is not required in Oregon but is required 
in Washington for mortgages made in that state. 


A creditor in Washington attached the property and ina 
suit to establish priority over the mortgagee, claimed 
that the Oregon mortgage was invalid in Washington because 
the mortgagee had not executed an affidavit of good faith. 
The court ruled that the mortgage was valid in Washington 
since it had been validly executed in Oregon. Further, 
the mortgagee's claim would be entitled to priority over 
the creditor if the mortgagee had followed the correct 
procedure after the property was removed from the state 
without consent. This procedure involved complying with 
certain filing regulations or following certain statutory 
procedure to assert rights under the mortgage without un- 
due delay. Asaresult of this decision, the priorities of 
the parties had to await a further determination of whether 
or not the mortgagee had been diligent after learning the 
mortgaged property had been removed from the state. Isaacs 
v. Mack Motor Truck Corporation, Washington Supreme Court, 
June 5, 1957. 








BANKING LEGISLATIVE 


TRENDS IN THE STATES 





New legislative and regulatory developments affecting small loan 
and finance companies, credit insurance, banking and related fields, as 
reported from state capitals and municipalities throughout the country, 
include the following: 


ALABAMA: Several proposals for new small loan regulatory laws 
were awaiting action in the Alabama legislature at this writing. 

Present Alabama law on small loans limits interest to 8 per cent, 
but provides no criminal penalties for violators. 

One pending bill, sponsored by Senator Herman Vann of Hunts- 
ville, would provide a maximum interest charge of 3 per cent per month 
on loans of less than $100; 144% per month on loans from $100 to $500. 
It would permit a service charge of $8, but would not allow credit 
insurance charges. 

Another bill, by Senator Staten Tate of Goodwater, would fix a 
small loan ceiling of $300. It would set a maximum interest charge of 
8 per cent a month on loans of $100 or less; 4 per cent on loans of more 
than $100. No other charges would be permitted. 

A substitute proposal prepared by a subcommittee of the Senate 
banking committee would set up graduated small loan interest rates 
including 20 per cent a month on loans up to $25; 15 per cent to $50; 
12 per cent up to $100; 4 per cent up to $300, and 2 per cent a month 
on loans up to $1,000. 

The substitute bill would allow no service charges, but would permit 
loan companies to sell credit insurance on loans exceeding $100. 

Also pending in the State Senate was a House-approved bill author- 
izing a $100 increase in the annual state license fee for small loan 
companies, with this additional revenue earmarked for the hiring of 
more examiners. 

A bill introduced in the Alabama House by Rep. Jack Law of 
Elmore would set up a maximum interest rate of 3 per cent a month 
on small loans of $100 or less and 2 per cent on larger loans. 

Rep. Woodrow Albea of Anniston drew up a bill proposing new small 
loan regulations for counties with populations of more than 50,000. 
It would set up a service charge of $1.50 on small loans and interest 
rates of 3 per cent on the first $100 and 2 per cent on the next $200. 

Another proposal by Albea sought to put teeth into the state’s 
present usurious interest law as applied to Calhoun County. It would 
make it a misdemeanor to charge more than the present legal rate 
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of 8 per cent interest on loans. Penalty fines of $200 to $500 would be 
provided. 

The bill also would provide for voiding of any usurious contract; 
right of legal action to regain usurious interest; and would prohibit night 
collections by loan companies, between 7 p.m. and 7 a.m. This bill 
carries a provision for a referendum vote in Calhoun County on whether 
the measure should be put into effect. 

While the legislature was considering the small loan regulatory issue, 
the Alabama Supreme Court upheld a lower court decision that the 
charging of interest in excess of 8 per cent “deliberately, persistently, 
continuously and intentionally” is a public nuisance and is illegal. 

The high court ruling was viewed as giving State Attorney General 
John Patterson legal weapons to support a full-scale attack on small 
loan firms which have been operated illegally in the state. The fact that 
the present Alabama small loan act fails to provide specific penalties 
for charging more than 8 per cent interest had resulted in admitted 
widespread violations. The new court ruling, however, alters the situa- 
tion considerably. 

The ruling was given in a case in which Patterson had sought an 
injunction to prevent Tide Finance Co. of Montgomery from doing 
business on the grounds that its continuous charging of more than 8 
per cent was a “public nuisance.” That contention was upheld by 
Montgomery County Circuit Judge Walter B. Jones in a decision now 
upheld by the State Supreme Court. 

In its majority decision, written by Justice John L. Goodwin, the 
high court confined itself to the usurious interest issue and ruled out 
allegation made concerning the company’s collection practices which 
Patterson had charged included frequent cases of “threat and intimida- 
tion.” 

“In this posture of the case,” the opinion said, “the principal ques- 
tion presented at this time, as we see it, is whether the lender of money 
who deliberately, persistently, continuously and intentionally charges 
highly usurious rates of interest on short-term small loans made to 
necessitous borrowers who ‘are largely ignorant and not advised of 
their legal rights and are not able to employ counsel to represent them,’ 
may be enjoined from doing so.” 

Hailing the court’s ruling in favor of such injunctions as a “tremen- 
dous victory,” the attorney general announced he would initiate a wide- 
spread “crackdown on loan sharks” in the state. 

“This decision affects only one company but we’re going after them 
all just as fast as we can, starting with the most flagrant violators,” 
Patterson asserted. 

He said Alabama has about 800 licensed small loan companies and 
most of them have been charging interest rates ranging from 100 to 2,000 


per cent per year. 
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Patterson said that in addition to policing interest rates, his office 
would move against small loan firms which clog the courts with recovery 
suits and those who use unlawful collection tactics. 

In another decision, the State Supreme Coust handed Patterson a 
setback by reversing a lower court ruling and denying the attorney 
general the right to examine a loan company’s books to obtain evidence 
to support charges of usury. 

The court, in a case involving the Anniston Personal Loan Co. doing 
business as the Home Finance Co., held that the state could not demand 
the books in advance of any court action. 


FLORIDA: In the first such action under a new state law, the 
license of a Miami small loan firm was revoked by State Comptroller 
Ray E. Green on the basis of a finding of fraud by Dade County Circuit 
Court in a loan transaction. 

The revocation order was the first to be issued by the state comp- 
troller under broadened authority granted him by the 1957 Florida 
legislature to regulate the small loan field. 

The order was directed against the Pan-American Finance Co. after 
a hearing attended by Company President Arthur G. Gottlieb. 

Green said the firm had been under investigation since February 
but that until the Circuit Court case his office had been unable to obtain 
the kind of concrete evidence needed to warrant revocation of the 
license. 

In the court case, Judge Harold R. Vann made a finding that a 
mortgage and note which Pan-American sought to foreclose against 
James D. Tucker and his wife was obtained by fraud and that Mrs. 
Tucker’s signature was a forgery. The mortgage therefore was set 
aside. 


MASSACHUSETTS: A House-approved bill to provide state regu- 
lation of motor vehicle installment sales, including ceilings on interest 
charges, was amended in the State Senate to bar finance companies 
from also selling insurance. 

The amendment was sponsored by Senator John E. Powers, Boston 
Democrat. Further action on the bill was awaited at this writing. 


NEW YORK: On the basis of an opinion by Raymond Harris, chief 
counsel of his department, State Insurance Superintendent Leffert Holz 
ruled that Subsection 3 of Section 193 of the state insurance law 
prohibits an insurer from participating in a plan, directly or through 
its agents, involving the issuance for delivery in New York state of 
individual life insurance policies and individual accident and health 
insurance policies insuring the purchaser of any goods, securities, com- 
modities, services or subscriptions to periodicals, where the purchase 
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of the insurance is arranged in conjunction with the entry into an install- 
ment credit transaction on account of the purchase under a conditional 
sales contract or its equivalent. 

It was noted, however, that this construction of the subsection was 
not intended to apply to a plan which is limited to the making of a 
mortgage loan by an insurer or other lender and the issuance of a life 
insurance policy on the life of the mortgagor which is arranged to the 
mortgagee as security. 


NORTH DAKOTA: In a significant ruling in the field of small loan 
regulation in North Dakota, the State Supreme Court upheld a tem- 
porary injunction closing the doors of Peerless Finance Co., a Fargo 
small loan firm. 

The court’s action meant that the injunction would continue in effect 
and the case would be tried on its merits before Cass County District 
Judge John C. Pollock. 

The firm was shut down last December when Judge Pollock signed 
a restraining order placing its records in the hands of a receiver. State 
Attorney General Leslie R. Burgum had signed a complaint charging 
the firm with maintaining a public nuisance by charging usurious rates 
of interest. 

Owned by Dale L. Hooker of Omaha, Neb., the loan firm appealed 
when Pollock ordered the injunction continued Jan. 24. Florence J. 
Witcik, who was resident manager, also was named a defendant and 
joined in the appeal. 

The appeal did not challenge portions of the complaint in which 
Burgum alleged that annual rates of interest on loans by the firm ranged 
from 149 to 277 per cent in some instances. The appeal contended that 
remedy by injunction was not applicable, and that adequate civil and 
criminal remedies were provided. North Dakota law stipulates that 
collection of interest higher than 7 per cent constitutes usury, which is 
a misdemeanor. 

In an opinion written by Chief Justice Grimson, the high state court 
declared: 

“That our legal and criminal remedies have not been adequate for 
the prevention of the usurious small loan procedure is best shown by 
the fact that such procedures have flourished in our state unmolested 
until bringing of this action.” 

The opinion said the state is within its rights in invoking courts of 
equity to protect the inierests of its citizens and business community 
“against the ravages of the usurious small loan business.” 

Affidavits filed by Burgum in support of the action against Peerless 
included a report by Director Carlyle D. Onsrud of the State Welfare 
Department. This report said that 21 small loan firms operating in the 
state in 1956 had at least $1,000,000 in loans outstanding to 12,500 
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borrowers at an average monthly interest rate of 14.6 per cent. 


PENNSYLVANIA: State Insurance Department announced it is 
continuing its check on automobile insurance companies, but had 
nothing further at present to report in the way of refund orders to 
policyholders. 

“We haven’t got enough manpower to concentrate on the job,” a 
department official said, “but they are required by law to have the 
information. We'll get around to all of them sooner or later.” 

The department in July ordered refunds totaling nearly half a 
million dollars to 15,000 Pennsylvania car owners, mostly because of 
what the department called “incorrect classifications” by insurance 
companies on risks. 

Seven companies were cited for such errors, and Deputy State 
Insurance Commissioner Bernard J. Kelley said the records of other 
companies would be examined. 


WISCONSIN: Governor Thomson signed into Wisconsin law a legis- 
lative bill to allow loan companies under the discount loan law, as well as 
sales finance companies, to obtain motor vehicle dealer license plates, 
and to operate repossessed vehicles on highways if a valid dealer plate is 
displayed. 

In another development, State Insurance Commissioner Paul J. 
Rogan ordered all companies writing life or accident and health insur- 
ance in Wisconsin to justify their rates or file reduced rate schedules 
with his office. 

Acting under a new law passed by the 1957 Wisconsin legislature, 
Rogan notified the firms that they would be expected to file new 
schedules by Sept. 15 to be effective by Oct. 1. 

The new Wisconsin law is a pioneering statute in the control of 
companies selling short-term insurance on the life of a person who 
borrows money or purchases goods on time to insure payment for the 
loan or purchased article in the event the insured dies. 

When Governor Thomson signed the new law he pointed out that 
the principal abuse which had arisen in the absence of regulation was 
charging of unreasonably high premiums in relation to benefits received. 
He emphasized that enactment of the law was not an indictment of 
all credit insurance companies and stressed that it would affect only 
those that had charged excessive rates. 

Rogan, in his letter to the companies, said his department considered 
the rate now generally charged—about $2 per $1,000 for credit life insur- 
ance—was “exhorbitant.” ; 

He added that group life plans that contemplated a 70 per cent or 
less loss ratio in the form of claims, dividends or rate credits also would 
be disapproved unless justified. 
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Some small loan firms or stores that sell on credit issue individual 
policies for each purchaser or transaction. Others use group plans and 
enroll each credit buyer or borrower in the group plan. 

“The cost of selling the insurance,” Rogan said, “should be very low 
because of the fact it is written incidental to an installment sale or 
loan transaction. 

“The centralization of business in the various credit agencies also 
promoted economies in the collection of premiums and performance of 
other administrative functions, thus offsetting to a considerable extent 
the relatively high cost of issuing small amounts of insurance for short 
terms.” 


WYOMING: State Insurance Commissioner Ford S. Taft said many 
Wyoming motorists missed a chance to obtain refunds on incorrectly 
rated automobile insurance by not replying to questionnaires sent out 
by insurance companies. 

Taft said that during the past year several companies, writing in- 
surance mainly on cars which were financed, sent out questionnaires at 
the request of his department to determine whether an improper rate 
had been used in 1954 and later years. 

Less than 30 per cent of the persons to whom questionnaires were 
sent ever returned them, according to Taft, who added: 

“However, those who did return the questionnaires indicating their 
policies had been incorrectly rated received refunds from $6 to $79 and 
averaging $32 per refund.” 

Taft said a follow-up letter would be sent to policyholders of several 
companies. He urged all persons receiving them to complete and return 
the questionnaires. 


UNTIMELY PR“SENTMENT MIGHT BE OVERCOME 
BY WRITTEN WAIVER 


A California appellate court has overruled a lower court which 
had ruled that an endorser was not liable on a note because the 
note had not been presented to the indorser soon enough after the 
maturity date. The upper court decided that even though the 
note had not been presented to the indorser until 74 days after its 
due date, the lower court should have made a finding on the 
question of whether or not the indorser had waived the require- 


ments of presentation and notice of dishonor when he executed 
a written promise to pay made after the maturity date of the note. 

’ See William J. Moore, Jr. v. Trinity Oil and Gas Company, District 
Court of Appeal of California, 308 P.2d 31. 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Right of Residence Rather Than Life Estate 





Lincoln Bank & Trust Company v. Lane, Kentucky Court of Appeals, 
June 21, 1957 


By trust agreement J and L were given the right to occupy a home 
until the death of the survivor of them. Upon their death the trustee 
was to let E occupy the home. But J and L were given the power 
during their lives to direct the trustee to sell the property and add the 
proceeds to trust principal. The trust provided: “If the right of 
occupancy accrues to [E] . . . then upon her death, or at such earlier 
time as she may cease to occupy said premises, . . . said Trustee shall 
convey .. . in fee to Francis.” J died, then E, then L, with none of 
them having exercised the right either to sell or to occupy. Issue arose 
as to whether Francis was now entitled to a deed in fee simple. HELD: 
E was not given a life estate but only a right of residence. The remain- 
der interest in the property vested in Francis at the time of the trust 
agreement. Had J or L while alive exercised the right to sell the 
property Francis would have been divested of his vested interest. Since 
they did not so exercise and since there remain no intervening interests, 
Francis takes the fee. 


Bank Account Imposed With Constructive Trust 





Shook v. Shook, Maryland Court of Appeals, June 7, 1957 


Before he died Charles changed his two bank accounts to read 
“Charles, in trust for himself and George . . . joint owners subject to 
the check of either, balance at death of either to belong to the survivor.” 
Decedent was survived by three children, including George, and the 
heirs of a deceased child. The children other than George sought to 
have the bank accounts declared a constructive trust for the |. enefit of 
all. HELD: The change in the language of the bank accounts indicates 
an intention to create a trust, and, without further explanation of 
Charles’ intention, the bank accounts would pass to George. However, 
sufficient evidence was brought forward at the trial to overcome such 
indication and show that Charles intended the accounts to be held 
under a constructive trust for the benefit of all. 
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Trustee Surcharged for Charging Separate Fee for Collecting Rents 





Estate of Schinasi, New York Court of Appeals, May 16, 1957 


A trustee bank took commissions at 5% for collecting rents from 
and managing the property of the trust estate. In accepting the trustee- 
ship the bank wrote the settlor that it would be “glad to act as 
Executor and Trustee . . . We confirm the rates which we quoted to 
you for our services . . . As Trustee 1/2%.” A surcharge action was 
brought against the bank for taking 5% commissions on rents, while 
taking only 1!/2% for collecting other trust income pursuant to its letter. 
HELD: The letter on its face is a memorial of a complete agreement. 
Rents are trust income just like any other income. The collection of the 
rent was one of “our services” as trustee which the bank agreed to. The 
bank therefore could take as compensation for all its services in collect- 
ing any income, whether rent or otherwise, only the amount fixed by 
the agreement. The bank collected too high a commission on the 
rents and must be surcharged. 


Insurance Beneficiaries Entitled to Reimbursement From Estate 
by Subrogation 





Walzer v. Walzer, New York Court of Appeals, May 16, 1957 


Decedent secured a loan from a trust company by pledging his life 
insurance policies. At the time of the loan the policies were payable to 
decedent’s estate and to an insurance trust. Eight years later, however, 
decedent made his two daughters the beneficiaries. Under the loan 
agreement decedent had the right to change beneficiaries, but any such 
change had to be made subject to the assignment of the policies and the 
rights of the assignee trust company. After the decedent died the bene- 
ficiary daughters claimed from the estate an amount equal to the full 
value of the policies. The executor contended that decedent, by chang- 
ing beneficiaries after the loan, intended to restrict the rights and 
benefits of the new beneficiaries to the amount of insurance proceeds 
available after the trust company satisfied the balance of decedent’s 
debt. HELD: The daughters are entitled from the estate to an amount 
equal to the full value of the policies. Both before and after the change 
of beneficiaries the trust company was simply the assignee of the 
policies to secure the loan. It could resort to either the estate or the 
policies for the indebtedness, but, in the absence of an expression of 
intent by decedent, the beneficiaries’ right to the full value of the 
policies is unaffected by the loan company’s decision to resort to the 
policies instead of the estate. 











TRUST and ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts 









Widow May Not Renounce Property Provisions of Will But 
Retain Beneficial Tax Provisions 





Merchants National Bank and Trust Company of Indianapolis v. United 
States of America, United States Court of Appeals, Seventh Circuit, 
June 20, 1957 


Decedent’s will directed that all estate and inheritance taxes on his 
estate or his beneficiaries be paid out of residue. His widow renounced 
certain property provisions of the will and elected to take her statutory 
one-third of the estate under Indiana law. However, she reserved her 
right under the will to have taxes attributable to property passing to 
her paid out of residue. The Indiana probate court decreed that taxes 
on all property passing to her be paid out of residue. Nevertheless, the 
Commissioner of Internal Revenue sought to reduce the widow’s marital 
deduction for the federal estate tax by the amount of estate and inherit- 
ance taxes attributable to the property passing to her by her statutory 
election. HELD: The Indiana probate decree is not controlling because 
it was handed down in a non-adversary and uncontested proceeding. 
The widow may not renounce the will as to the property provisions but 
retain the beneficial tax provisions. Her marital deduction must be 
reduced by the amount of estate and inheritance taxes attributable to 
the property passing to her by reason of her election to take outside 
the will. 


Cash Deposits Not Included in Taxable Estate of Nonresident Alien 





Estate of Swan, United States Court of Appeals, Second Circuit, July 29, 1957 


A nonresident alien had on deposit cash and securities for two family 
foundations in two American banks. After his death the Commissioner 
of Internal Revenue sought to include those assets in decedent’s taxable 
American estate on the ground that they were for the benefit of the 
foundation rather than for decedent’s own benefit. HELD: The cash is 
not includible in the taxable estate. The exemption from taxation 
granted by Section 863(b) of the 1939 Code to cash deposits of a non- 
resident alien applies equally to deposits for the benefit of a third person 
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(or by a third person for the benefit of a nonresident) as to deposits 
for one’s own benefit. The policy underlying the exemption is “to 
encourage nonresidents to use American banks as depositaries for their 
funds by assuring them that such funds would not be taxed merely 
because technically present in the country.” However, the foundation 
securities in the American banks are subject to estate tax. 


Burden on Executrix to Show Value of Promises in 
Consideration of Transfer 





Greene v. United States of America, United States District Court, 
N.D. Illinois, June 28, 1957 
In 1934 decedent transferred securities worth approximately $100,000 
to her two daughters. The daughters agreed to manage the securities, 
pay income therefrom to decedent for life and make up any annual 
income deficiency below $3,000. In paying the gift tax on the transfer, 
decedent deducted the value of the interest retained by her. The annual 
income never fell below $3,000. Upon decedent’s death in 1949, her 
executrix sought to exclude the value of the securities from decedent’s 
taxable estate. HELD: “. . . plaintiff has failed to provide the Court 
with any basis for determining whether the promises of the daughter 
had a monetary value when made, or whether, if they had such value, 
what that value was and, therefore, plaintiff has failed to sustain her 
burden of proving an overpayment of estate tax.” 


Brokerage and Appraisal Fees Deductible as 
Administration Expense 





Brown and Provident Trust Company v. Smith, United States District Court, 
E. D. Pennsylvania, July 30, 1957 

Executors claimed an estate tax deduction for administration ex- 
penses in connection with broker’s commissions and appraisers’ fee in 
the sale of estate real property. The sales were made in exercise of a 
general power of sale given the executors by the will. No reason for 
any of the sales was given by the executors. The Commissioner dis- 
allowed the deduction because the sales were not shown to be necessary 
to pay estate debts. HELD: The deduction is proper. In Pennsylvania 
(the place of estate administration) there is a conclusive presumption 
that a general power of sale in a will is for payment of decedent’s debts. 
The Commissioner offered no evidence to overcome the inference that 
the executors exercised the power of sale for the purpose presumed by 
Pennsylvania law. 
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Business Outlook 


HE economy is coming close 

to the end of its high plateau 
and the next change may be 
toward lower levels of business 
activity. This is the opinion of 
Economist William R. Biggs of 
the Bank of New York, who 
recognizes the end of the current 
boom. 


Sometime in 1958, or perhaps 
even late this year, gross national 
product and industrial production 
are likely to decline. However, 
this is no cause for despondency. 
Once a sound foundation is estab- 
lished, growth in population and 
productivity and continued tech- 
nological progress should assure an 
eventual recovery to new high 
levels. 


According to Mr. Biggs, “Unless 
there is a substantial increase in 
the rate of personal consumption 
expenditures, it is hard to see what 
will offset a probable decline in 
Federal Government expenditures 
for goods and services. Tight 
money is likely to continue to put 
pressure on capital expenditures 
and construction for some months 
yet. Inventory accumulation seems 
to have been resumed, and any 
decline in business activity will 
call for some liquidation of inven- 
tories.” 


Over-all governmental  pur- 
chases (Federal, state and local) 
of goods and services have in- 
creased at an annual rate of over 
$6 billion from the 1956 year level. 


Defense spending, the largest 
single component, was at the rate 
of $42 billion a year during the 
second quarter, which amount 
overran budget estimates. The 
1957 budget for defense spending 
was $36 billion. 


Mr. Biggs observes that the Ad- 
ministration is under pressure to 
keep within the debt limit and 
that Defense Department over- 
spending will probably result in 
cutting back defense expenditures 
below the June quarter level of 
around $42 billion. “Assuming 
that it will take time to readjust 
the rate of spending,” he com- 
ments, “and that third quarter 
calendar spending may again be 
at an annual rate of around $40 
billion, it would look as if spending 
by the first quarter of 1958 calen- 
dar year may have to get down 
to a rate of somewhere around $35 
or $36 billion. This is a rather 
substantial reduction from the 
second quarter level, with increases 
at the state and local level likely 
to be less than half as much. It 
is hard to see what other offsetting 
factors in the economy will be.” 

Capital spending is likely to be 
reduced in amount next year. The 
current rate of such business ex- 
penditures is very high and the 
combined pressure of high money 
rates, overcapacity in more and 
more lines, narrowing profit mar- 
gins, and lessened’ corporate liquid- 
ity point in this direction. Momen- 
tum may help maintain the rate of 
spending for some months more 
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but all indications point to a 
decline from the current level. 


Residential building, it is true, 
seems to have stabilized not far 
from its low point, but recent 
liberalization of FHA terms seem 
unlikely to have any significant 
effect on the rate of building over 
the next six months. On the other 
hand, a gradual increase in road 
construction activity may compen- 
sate for any reduction in the 
present high rate of commercial 
building. Inventory accumula- 
tion, which was a moderate sup- 
porting factor in the second quar- 
ter of this year, may not be ex- 
pected to continue. 


What other area may possibly 
bring up the slack? The principal 
remaining sector is consumer pur- 
chases and, here, the mainstay of 
hope is a favorable public recep- 
tion of 1958 automobile models. 
In this connection, it should be 
recalled that, in 1955, the industry 
oversold the market. In that year, 
two-thirds of all car buyers bought 
on credit—with two-thirds of such 
installment buying on contract 
terms of 30 months or beyond. 
Thus, these 1955 purchasers were 
estopped from  reentering the 
market this year and last. Theore- 
tically, they would find it possible 
to buy new cars in 1958 and, if 
prices can be held in line, the 
chances of increased interest will 
be improved. Consumer price 
resistance has been detected in 
many areas of late. 


With respect to consumer atti- 
tudes, the latest Federal Reserve 
Board survey shows that more 
consumers have the financial re- 
sources with which to effectuate 
buying plans in 1957 and that their 
purchases will hold at the 1956 
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level. Their psychology for 1958 
remains undetermined. 


“In God We Trust” 


Most people assume that the 
above inscription has appeared on 
our coins since the birth of the 
nation. Such is not the case. It 
was first inscribed on a 2-cent 
bronze piece minted in 1864. Use 
of the motto spread gradually and, 
by 1908, it was being used on all 
coins except 10-cent, 5-cent and 1- 
cent pieces. Such inscription was 
the result of administrative action 
under permissive authorization of 
various statutes. 


In 1908 a statutory enactment 
made the use of the motto manda- 
tory on all coins on which it was 
inscribed at that time. This 
statute is still in force but its use 
has been extended, again via ad- 
ministrative action, to the dime, 
nickel and penny. Thus, it now 
appears on almost all United 
States coins. 


About two years ago, Florida’s 
Congressman Bennett sponsored a 
bill that would also have required 
the inscription on currency as well. 
Congressman Bennett did con- 
siderable research on the genesis 
of the motto and reached two 
conclusions. One was that the 
phrase was derived from the Star 
Spangled Banner; second, the first 
Government official who put it in 
circulation was Civil War Secre- 
tary of the Treasury Salmon P. 
Chase. 


All coins now being minted con- 
tain the “In God We Trust” motto, 
although buffalo nickels issued 
during the past ten or fifteen years 
do not. 
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“Creeping Inflation” 


“Creeping Inflation: The Pick- 
pocket of Prosperity” is the pro- 
voking title of a provocative article 
in the August Business Review of 
the Federal Reserve Bank of 
Philadelphia. 


Creeping inflation, the Phil- 
adelphia Reserve Bank remarks, 
has a seductive charm and is a 
delightful delusion—since it seem- 
ingly affords an easy way out of 
so many of our daily difficulties. 
Its superficial attractiveness is 
highlighted by higher security 
prices, higher farm prices, greater 
business profits (partially from in- 
ventory appreciation) and higher 
wages. “The prosperity doesn’t 
ring true,” says the article, “but it 
rings the cash registers because 
there is more money around.” Of 
course, people on fixed incomes do 
not share in the additional money 
unless they are stockowners, in 
which case they get a “whiff of 
prosperity.” 


Creeping inflation is described 
as a “monetary patent medicine,” 
an “economic elixir,” with its pro- 
ponents recommending doses of 2 
or 3 per cent a year as a remedy 
for all diseases of the body econo- 
mic. One principal trouble, how- 
ever, is that it is a “habit-forming 
economic tranquilizer.” Because 
it wears a false face of prosperity, 
it is tolerated, accepted, and then 
rationalized. And, as the article 
notes, this rationalizing has already 
begun. 


Such rationalization embodies 
the following argument: This 
country has a choice of three evils. 
We must accept enough unemploy- 
ment to keep labor costs from ris- 
ing or, in the alternatives, impose 
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direct Government controls over 
wages and prices, or embrace 
creeping inflation. The first remedy 
is obviously undesirable; the 
second is politically impossible in 
peace-time; consequently, the last 
cure is all that remains. This 
sophistry, of course, is sheer non- 
sense. 

More dollars do not necessarily 
bring more prosperity. In_ its 
essence, prosperity is not more 
dollars but more goods and ser- 
vices. And although this nation pro- 
duced and consumed $434 billion 
of goods and services last year— 
$19 billion more than in 1955,— 
the 3 per cent increase in prices 
nullified some of the gain. 

If, for example, a policy of creep- 
ing inflation—to the extent of 3 
per cent a year—were adopted, 
the factory worker would immedi- 
ately seek self-protection. Know- 
ing that the cost of living will rise 
3 per cent each year, he would 
demand an escalator clause so that 
his wages could pace the rise. But 
by doing so, he would accelerate 
the inflationary effect, and price 
increases would spread far and 
wide. 

A schoolteacher would find a 3 
per cent rise picking his pocket 
each year, and the effect on his 
pocketbook would be both im- 
mediate and extended. At the 
retirement age of 65, his dollars 
would have shrunk to 47 cents and 
a $3,000 retirement income would 
have less than $1,500 purchasing 
power. All other salaried people 
are more or less in the same boat. 

The savers would also be in an 
unfortunate position. The article 
emphasizes that creeping inflation 
would pick the pockets of the 100 
million holders of life insurance 
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policies, the 15 million savings and 
loan shareholders, the 14 million 
employees with pension rights 
under private plans, the 66 million 
people covered by social security 
and the 67 million with savings 
deposits. “It is a delusion,” de- 
clares the Philadelphia Reserve 
Bank, “to think that creeping in- 
flation—a mere 2 or 3 per cent a 
year—does no harm. A @ per cent 
annual rise, compounded, would 
double the price level about every 
35 years. A $3 per cent annual rise 
would double prices about every 
23 years. 


“Moreover there is a world of 
difference between a fortuitous 
creeping inflation, such as we are 
now having, and a planned creep- 
ing inflation. Suppose the Govern- 
ment were to accept as a national 
policy the inevitability of a 2 or 3 
per cent annual inflation. As 
citizens would come to know that 
the Government is not only ac- 
cepting but seeking a slow and 
steady depreciation of the dollar, 
they would realize that there is 
no point in holding insurance 
policies or putting money into 
savings accounts, savings bonds, 
and other forms of dollar assets. 
Instead of saving, they would put 
their money into real estate, com- 
modities, equity securities and 
other forms of investment that 
ride with the rising tide of infla- 
tion. It would make us a nation 
of speculators rather than savers. 


“It is naive to believe that a 
deliberate policy of 2 or 3 per cent 
inflation could be maintained in- 
definitely. Inflation, by its very 
nature, feeds on itself, and it would 
not be long before creeping in- 
flation would accelerate to running 
inflation and ultimately galloping 
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inflation. Moreover, if we are 
simple-minded enough to believe 
that a little inflation brings a little 
prosperity, then why not double 
the inflation and double the pros- 
perity? Having gone that far, 
let’s redouble the inflation and re- 
double prosperity. If more money 
is the royal road to prosperity, it 
is easy to make ourselves fabul- 
ously wealthy. 


“Inflation, wherever and when- 
ever it is tolerated, is a pickpocket 
of prosperity, and the bigger the 
inflation, the bigger the pocket 
picking.” 


Homes, Owners and Mortgages 


The number of home owners in 
the United States increased about 
40 per cent from early 1949 to 
early 1957. In this same period, 
the number of mortgaged owner- 
occupied houses increased from 
about 9 million to almost 16 mil- 
lion. Average mortgage debt of 
owner-occupied homes increased 
from $3,700 to $6,100, reflecting 
higher prices and more liberal 
lending terms. This information 
is disclosed in the most recent sur- 
vey of consumer finances con- 
ducted for the Federal Reserve 
Board by the University of Michi- 
gan Survey Research Center. 


About 5 per cent of all non-farm 
spending units purchased homes 
for their own occupancy last year, 
two-thirds of which was not for 
new construction. One-third of 
all 1956 home buyers sold another 
house at the time of their purchase. 
Those trading their homes in this 
fashion bought higher priced 
homes than other purchasers. 


“Swapping” of houses increased 
with the age and income of the 
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head of each family spending unit. 


The University of Michigan sur- 
vey, based on a. scientifically 
selected sample of 3,000 families, 
revealed a median (middle-most) 
purchase price of $12,000, which 
figure represented a $2,000 increase 
over 1955. Four out of five 1956 
home buyers incurred mortgage 
debt. Median income of all home 
purchasers was slightly under 
$5,500 while the median mortgage 
debt of those who used credit was 
$8,500. 


The proportion of all non-farm 
spending units owning homes in- 
creased from 44 per cent in early 
1949 to 54 per cent in early 1957. 
Number of homes owned increased 
from 20 to 28 million during this 
period. 


Recent growth in home owner- 
ship has been largely concentrated 
among spending units with in- 
comes of $5,000 or more in 1956 
dollars. In early 1957, 79 per cent 
of all non-farm spending units with 
incomes of $7,500 or more, and 
64 per cent of those with incomes 
in the $5,000-$7,500 range, were 
home owners. 


It is also noteworthy that mort- 
gages have increased more rapidly 
in size than house values. In 
early 1957, almost five out of ten 
mortgages equaled 50 per cent or 
more of the owners’ estimates of 
home value; this was in contrast 
with less than four in ten in early 
1949. In early 1957, more than 80 
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per cent of those with a mortgage 
had debt-value ratios of over 50 
per cent. On the other hand, 
frequency of mortgage debt, as 
well as the ratio of debt to value, 
declined as the age of the owner 
increased. Only one-sixth of home- 
owners 65 years of age or more 
had mortgage debt, and most of 
these had debt-value ratios of 50 
per cent or less. 





BOOKS FOR BANKERS 


WORKING WITH THE REV- 
ENUE CODE—1957. By James 
J. Mahon. American Institute 
of Certified Public Accountants, 
New York City 16. 1957. Pp. 
192. $3.00. This volume is 
based on material which has ap- 
peared since July 1954 in “The 
Tax Clinic” column edited by 
the author in the Journal of 
Accountancy. Material of only 
routine interest is excluded, 
emphasis being placed on the 
solution of special problems 
under the new tax law. The tax 
practitioner will find the volume 
most helpful and a valuable ad- 
dition to his library. 


LIFE INSURANCE. By Joseph 
B. MacLean. McGraw-Hill Book 
Company, Inc., New York. Pp. 
549. $6.50. This is a non-techni- 
cal explanation of the business 
of life insurance written in an 
easy to read manner for those 
who are not insurance specialists 
but who nevertheless want to 
acquire a thorough knowledge of 
the subject. Of particular in- 
terest to bankers are the chap- 
ters on Savings-Bank Life Insur- 
ance and the Legal Aspects of 
Life Insurance which includes a 
section on the assignment of life 
insurance policies. 


MONTGOMERY’S AUDITING, 
Eighth Edition. By Norman J. 
. Lenhart and Philip L. Defliese. 
Ronald Press Company, New 
York. Pp. 704. $10. The first 
edition of this book was pub- 
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lished in 1912. Shortly there- 
after it became the standard 
book on the subject of auditing, 
a reputation it still enjoys with 
this printing of the eighth 
edition in 1957. As the authors 
point out in the preface, the 
purpose of the book remains un- 
changed; it is to set forth the 
principles underlying the theory 
and practice of auditing. But 
further than that, it is a detailed 
explanation of the principles of 
accounting and in this respect 
will be of interest to bankers, 
particularly loan officers who 
must be expert in the business 
of reading and _ interpreting 
financial statements. 


THE AMERICAN ECONOMY. 


By Alvin H. Hansen. McGraw- 
Hill Book Company, New York, 
Pp. 190. $5.00 This brief volume 
reviews to an extent economic 
advances made since the First 
World War and indicates how 
they apply to the policy issues 
of the past and present and how 
they may apply in the future. It 
involves a discussion of impor- 
tant issues in the American 
economy including development 
of Keynesian economics, the 
evolution of the President’s 
Council of Economic Advisers, 
the increased responsibility of 
government for the economic 
health of the nation, the rela- 
tion of rising output and prices 
and the inadequacies of mone- 
tary against fiscal policy. 





“A challenge to all of us...” 
a statement by Robert B. Anderson, Secretary of the Treasury: 


“The ownership by 40 million citizens 
of over 41 billion dollars in Series E 
and H Savings Bonds is a striking 
testimonial of confidence in America’s 
bright future. This partnership of 
individual citizens in their govern- 
ment’s fiscal operations means better 
management of the public debt— 
greater stability for our money— 
brighter business prospects for the 
years ahead. 


“Our country needs more savings— 
in all forms, including the popular 
U.S. Savings Bonds—to help finance 
our growing economy. 

“Meeting this need is a challenge 
to all of us. Americans everywhere 
should be encouraged to regularly 
put aside part of their earnings for 
future needs. And certainly part of 
that saving belongs in the now better- 
than-ever U.S. Savings Bonds.” 


The United States Government does not pay for this advertising. The Treasury 
Department thanks, for their patriotic donation, the Advertising Council and 
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